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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
CRUZEN ADDITION: 
IN THE MATTER OF THE 
ENCROACHMENTS LOCATED IN THE 
DEDICATED ALLEY IN BLOCK 23 OF 
VERIFIED APPLICATION FOR 
ALTERNATIVE WRIT OF 
MANDATE 
C A S E N ~ V  o c  0 8 0 7 0 0 6  
TOTAL SUCCESS INVESTMENTS, LLC, 
an Idaho Limited Liability Company, 
Applicant, 
VS. 
ADA COUNTY HIGHWAY DISTRICT: 
WASHINGTON MUTUAL BANK; and 
IDAHO POWER COMPANY, 
Respondents. I 
COMES NOW, Total Success Investments, LLC, by and through its attorney of 
record, Richard T. Roats, of the firm. Roats Law Office PLLC, and for a Writ of 
Mandate, states as follows: 
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GENERAL ALLEGATIONS 
1. At all times material herein, Plaintiff, Total Success Investment, LLC, was and is 
an Idaho limited liability company in good standing, doing business and owning 
real property in Ada County. ldaho ("Total Success"). Tom LaVoie is the 
managing member of Total Success. 
2. At all times material herein, Defendant, Ada County Highway District is a body 
politic corporate of the state of Idaho, duly and legally organized and created 
pursuant to, and by virtue of, the laws of the state of Idaho, and exercising its 
powers by and through its duly elected, qualify and acting commissioners, 
("ACHD). 
3. At all times material herein, Washington Mutual Bank is a corporation lawfully 
doing business in the state of Idaho 
4. At all times material herein, Idaho Power Company is a corporation duly 
organized and created Dursuant to the laws of the state of ldaho and lawfullv 
- 
doing business in the state of Idaho 
5. Total Success is the fee owner of the property more particularly described as: 
PARCEL I: 
Lots 4 and 5 and the Southeasterly 74 feet of Lots 6,  7, 8, 9 and 10 in Block 23 of 
CRUZEN ADDITION and the Southwesterly 10 feet of 3 in Book 23 of CRUZEN 
ADDITION, according to the plat thereof, filed in Book 3 of Plats at page 115, 
Records of Ada County, Idaho. 
ALSO: 
Part of Block 23 of CRUZEN ADDITION, according to the plat thereof, filed in Book 
3 of Plats at Page 115, Records of Ada County, Idaho, more particularly described 
a s  follows: 
Beginning at the 114 corner of Section 32 and 33, Township 4 North, Range 2 East; 
thence South 0"21'00 West a distance of 769.56 feet to a point on the centerline of 
State Street; thence South 46"41'10 East a distance of 187.18 feet to a Doint; 
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thence North 43"21'20" East a distance of 60.00 feet to a point on the Highway right 
of way and said point being the REAL POINT OF BEGINNING; thence continuing 
North 43"21'2OW East a distance of 106.26 feet to a point; thence North 46"41'10" 
West a distance of 2.70 feet to a point; thence South 4Y21 " 2 0  West a distance of 
106.26 feet to a point; thence South 46"41'10 East a distance of 2.70 feet to the 
REAL POINT OF BEGINNING. 
LESS AND EXCEPTING THE FOLLOWING: 
A portion of Block 23 of CRUZEN ADDITION, according to the plat thereof, filed in 
Book 3 of Plats at Page 115, Records of Ada County, Idaho, and more particularly 
described as follows: 
Beginning at the 114 corner of Section 32 and 33, Township 4 North, Range 2 East, 
Boise Meridian; thence South 0°21'00 West a distance of 769.56 feet to a point; 
thence South 46"41'10M East a distance of 184.48 feet to a point; thence North 
43"21'20 East a distance of 166.26 feet to the REAL POINT OF BEGINNING; 
thence North 43"21'2OW East a distance of 7.00 feet to a point; thence North 
46"38'20 West a distance of 50.00 feet to a point; thence South 43"21'2OW West a 
distance of 7.00 feet to a point; thence South 46"38'40" East a distance of 50.00 
feet to the REAL POINT OF BEGINNING. 
ALSO LESS AND EXCEPTING THE FOLLOWING: 
A strip of ground 15 feet in width off the Southerly side of Blocks 23, 24, 25, 36, 37, 
45, 46 and 50, and of Lots 6, 7, and 8 in Bloc 51 of CRUZEN ADDITION, according 
to the plat thereof, filed in Book 3 of Plats at Page 115, Records of Ada County, 
Idaho. 
ALSO LESS AND EXCEPTING THE FOLLOWING: 
A parcel of land being on the Northeasterly side of the centerline of State Highway 
No. 44, Project No. U-3271(20) Highway Survey as shown on the plans thereof 
now on file in the office of the Idaho Transportation Department, Division of 
Highways, and being a portion of the Southeasterly 74.0 feet of Lot 10, Block 23, 
CRUZEN ADDITION according to the plat thereof, filed in Book 3 of Plats at Page 
115, Records of Ada County, Idaho. 
Commencing at the most Southerly corner of Lot 10, Block 23 of said CRUZEN 
ADDITION; thence North 43"2Ip20" East along the Southeasterly line of said Lot 
10 a distance of 23.79 feet to a point in a line parallel with and 60.0 feet 
Northeasterly from the centerline and bears North 43"18'50 East from Station 
124+68.20 of said State Highway No. 44, Project No. U-3271(20) Highway 
Survey and being the REAL POINT OF BEGINNING; thence North 46°41'10" 
West along said parallel line 74.0 feet to a point in the Southeasterly line of the 
tract of land as conveyed by that certain Warranty Deed, recorded February 19, 
1959, as Instrument No. 710014, records of Ada County, Idaho; thence South 
43"2Ir20" West along said Southeasterly line 8.74 feet to the most Southerly 
corner of the above mentioned tract of land; thence South 46"38'4OW East, 74.0 
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feet to a point in the Southeasterly line of said Lot 10; thence North 43"21'20 
East along said last Southeasterly line 8.79 feet to the REAL POINT OF 
BEGINNING. 
PARCEL II: 
Lots 1, 2 and the Northeasterly 25 feet of Lot 3 in Block 23 of Cruzen Addition. 
according to the plat thereof, filed in Book 3 of Plats at Page 115, records of Ada 
County, Idaho. 
6. Adjacent to the west side of Total Success's property is a dedicated alley that 
connects State Street with Dewey Street, which alley is twelve feet (12') wide and 
more particularly described as: 
A portion of Block 23 of CRUZEN ADDITION, running between State Street and 
Dewey Street, according to the plat thereof, filed in Book 3 of Plats at Page 115, 
Records of Ada County, Idaho. 
See, Exhibit "A" attached hereto and made a part hereof. 
7. On and after May, 1971, the dedicated alley has been under the jurisdiction of the 
ACHD. 
8. On or about October 2001, Fox Lands Survey conducted a survey that shows 
several encroachments in the dedicated alley; located within the dedicated alley 
are two (2) power poles which are the property of Idaho Power Company and 
located within the dedicated alley is landscaping which i s  the property of 
Washington Mutual Bank. See, Exhibit "B" & Exhibit "C", attached hereto and 
made a part hereof. 
9. Sometime prior to the Fox Lands Survey, Idaho Power Company installed the two 
(2) power poles. 
10. Between the years 1980 and 2000, Washington Mutual Bank or its predecessor(s) 
in interest caused landscaping to be constructed in the dedicated alley. 
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11. On or about September 19,2002, ACHD gave notice to Washington Mutual Bank 
to remove the landscaping. ACHD demanded that Washington Mutual Bank 
relocate the encroachment (landscaping) onto Washington Mutual Bank's 
property line within sixty (60) days of the date of the letter (September 19, 2002) 
or by November 19, 2002. See, Exhibit "D", attached hereto and made a part 
hereof. 
12. Thereafter, ACHD failed to cause Washington Mutual Bank to relocate the 
encroachment. 
13. Washington Mutual and Idaho Power Company have indicated to Total Success 
that they will remove the encroachments at their expense, if requested by ACHD. 
14. ACHD has refused on make such request. 
15. Instead, on or about October 31, 2003> ACHD filed a lawsuit in the Fourth 
Judicial District in and for the County of Ada, Case No. CV OC 03084559 
against Total Success, et al. alleging a prescriptive easement upon a portion of 
Total Success's property. The District Court held in favor of ACHD and ruled 
that that a portion of Total Success's property had been acquired by prescriptive 
easement. Said loss of property has caused Total Success significant damages. 
The court indicated in his decision that removal of the power poles would have 
the same effect as realignment of the fence. 
16. Prior to and including January 21, 2008, Total Success has given written notice to 
ACHD, WASHINGTON MUTUAL BANK and IDAHO POWER COMPANY to 
remove or cause the removal of the encroachments 
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17. Thereafter, ACHD, by and through its attorney of record, denied Total Success's 
request to rernove the encroachments. 
18. Pursuant to Idaho Code $62-701, et seq. power poles shall not incommode the 
public use of the road or highway. 
19. Pursuant to ldaho Code $40-2319 requires ACND to remove or cause the removal 
of encroachments from rights of way, including the dedicated alley. 
20. Pursuant to ACHD Resolution 330, the relocation costs are the responsibility of 
the utility. See, Exhibit E, attached hereto and made a part hereof. 
21. Pursuant to Idaho Lbde $7-303, no speedy, plain or adequate remedy in the 
ordinary course of law, either equitable or legal. exists to cause ACHD to remove 
or cause the removal of said encroachments in the dedicated alley. 
22. Total Success has been required to retain the services of an attorney to bring this 
suit and is entitled to an award of reasonable attorneys' fees incurred pursuant to, 
Idaho Code $5 12-120 and 12-1 17, 12-121 and Rule 54(e) of the ldaho Rules of 
Civil Procedure. 
PRAYER FOR RELIEF 
1. WHEREFORE, Total Success requests that this court: 
a. Issue the Writ of Mandate requiring that ACHD, Washington Mutual 
Bank and Idaho Power Company to immediately remove or cause the 
removal of the encroachments in the alley; 
b. Pursuant to ldaho Code 37-403, this court set the matter for show 
cause hearing for ACHD, Washington Mutual Bank and Idaho Power 
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Company to explain why they have not removed or caused the 
removal of the encroachments in the dedicated alley; 
c. Award attorney fees and costs to Total Success for the costs of 
bringing this application. 
k L  
DATED this L*day of April, 2008. 
ROATS LAW OFFICE, PLLC 
By: Richard T. Roats 
Attorney for Applicant 
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VERIFICATlON 
STATE OF IDAHO 1 
: ss. 
County of ADA 1 * 
I, Tom LaVoie, being first duly sworn upon oath, deposes and says that: 
I am the managing member of Total Success Investments, LLC, I have read the 
foregoing application, I understand the contents thereof, and state the same are true to the 
best of my knowledge. information and belief. 
SUBSCRIBED AND SWORN to before me this 2%~ o f w ,  2008 
(SEAL 
Notary Public, State of Idaho 
Residing at no/- 
My Conlmission Expires / 2 - 
VERIFIED APPLICATION FOR WRIT OF MANDATE 
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EXHIBIT A 

EXHIBIT B 

EXHIBIT C 

EXHIBIT D 
Ada County Highway District 
1 
David E. Wynkoop, President 318 East 37th Street 
Dave Bivens, 4st Vice President Garden City ID 83714-6499 
Judy-Peavey-Den, 2nd Vice President Phone (208) 387-6100 
Susan S. Easllake, Commissioner FAX (208) 387-6393 
Sherry R. Huber. Commissioner E-mail tellus@ACHD.ada.id.us 
September 19,2002 
Washington Mutual 
Mr. Roger Larsen 
8620 Emerald Street suite 190 
Boise, Idaho 83704 
Dear Mr. Larsen: 
As you are aware in April of 2002 you were made it was brought to your attention there was an 
encroachment of Washington Mutual's landscaping within the alley public right of way adjacent to your 
property. At that time, a license agreement was offered as a possible solution to the problem. However due 
to ongoing disputes between the OroDertv owners in this area reaardino oroperty lines, right of way widths 
and the pkcement of the alley weare no\onger able to offer theken$ agreement as a solution. As a result 
it will be necessary for you to relocate your improvements i.e. bark, trees or shrubs back onto Washinaton 
Mutual's property line. Please have these improvements moved back within 60 days. 
Thank you for your corporation in this matter. If you have any questions, or concerns please feel free to 
contact me at 8592675 or Mike Churella at 387-6274. 
Thank you, 
Jennifer Likes 
AMC Property Management Agent 
Fbo: Ada County Highway Distrid 
EXHIBIT E 
w 
RESOLUTION NO. 330 > 
BY THE ADA COUNTY HIGHWAY DISTRICT COMMISSIONERS: 
CHARLES L. WINDER, GLENN J. RHODES, KEITH- A. LOVELESS 
A RESOLUTION REPEALING RESOLUTION NO. 232 AND ESTABLISHING A REVISED 
POLICY WITH;RESPECT TO THE RELOCATION OF PUBLIC UTILITY AND SEWER 
FACILITIES WITHIN THOSE PUBLIC RIGHTS-OF-WAY UNDER THE JURISDICTION 
OF ADA COUNTY HIGHWAY DISTRICT. 
WHEREAS, it is deemed to be in the best interests of Ada County 
Highway District and the various public utility and sewer entities 
who iocate, relocate, install and/or reinstall facilities within 
the public rights-of-way to establish a revised policy with respect 
to the relocation of such facilities: and 
WHEREAS, representatives of the District, Boise City Depart- 
ment of Public Works and various utility organizations met on December 
18, 1985 to establish the guidelines for utility and sewer relocations 
within those public rights-of-way under the jurisdiction of Ada 
County Hiqhway District; 
NOW, THEREFORE, BE IT RESOLVED AND ORDAINED BY THE ADA COUNTY 
HIGHWAY DISTRICT BOARD OF COMMISSIONERS that the following policies 
shall be applicable with respect to the relocation of public utility 
-
and sewer facilities within the public rights-of-way under the juris- 
diction of Ada County Highway District: 
.- -- - 
SECTION 1. UTILITY OR SEIiER RELOCATIONS REQUIRED AS A RESULT 
- 
DISTRICT. 
This section is applicable to those instances where utility or 
relocations are required because improvements sponsored or + funded by M a  County Highway District iDistrict) are being 
undertaken within the public rights-of-way. 
A. Relocation Cost Responsibility - The responsibility 
- 
for costs associated with the relocation of utility 
< 
or sewer facilities shall be assiqned as follows: 
(1) Should the District require that any facility 
of a utility or sewer company be relocated from 
its existing location to a new location within 
. 
,yy the public right-of-way, all relocation costs 
--- 
shall'b& the responsibility of the utility or 
sewer company. 000020 
w 
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( 2 )  If a utility or sewer company has facilities lo- 
- 
cated on private property, with a right of occu- 
pancy other than its right to locate in a public 
right-of-way, and the District requires that any 
-
facility so located be relocated, the actual costs 
for such relocation shall be the responsibility 
of the District. Such costs shall be exclusive 
- 
of profit allowances. 
B. Operational Procedure: 
(1) Preliminary Notification: The District will 
provide written notification of potential util- 
ity or sewer relocation requirements at the con- 
ceptual stage of project development. Any plans 
provided at this stage shall be noted as prelimi- 
nary. Where practical, the District shall provide 
such notification one year in advance of the com- 
mencement of right-of-way improvement work. The 
notification specified herein shall be delivered 
to affected utility and/or sewer companies with a 
copy to the the Utility Coordinating Council 
(U.C.C.). The District shall provide the U.C.C. 
with a tentative schedule of its work for the en- 
suing fiscal year at the rime of budget approval 
by the District's Board of Commissioners. 
( 2 )  Preliminary Review: As soon as reasonably 
possible and no later than forty-five calendar 
days after receipt of the notification indicating 
the need for utility or sewer relocations, the 
affected utility and/or sewer companies shall 
provide the District with a preliminary engineer- 
ing plan. That plan shall inclutie the time frame 
requirements for material acquisition and reloca- 
tion work and special construction considerations 
that may affect scheduling. 
m 
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( 3 )  Revisions: If revisions are made in the Dis- 
trict's preliminary plan which aPter the initial 
utility or sewer relocation requirements, the 
District will provide the affected utility and/or 
sewer companies with revised plans. The affected 
companies shall, as soon as reasonably possible 
and no later than thirty calendar days after the 
delivery of the revised plan$, provide to the 
District any revisions in the company's prelimi- 
nary engineering plan or schedule. 
( 4 )  Final Notification: The District will provide 
the Utility Coordinating Council with final 
notification of its intent to proceed with right- 
of-way improvements and include the anticipated 
date work will commence thereon, This notiffca- 
tion shall indicate that the work to be pe~fbrmed 
will either be accomplished pursuant to the 
preliminary plan or will be accomplished pursuant 
to a revised plan. 
( 5 )  Relocation Activity: Unless otherwise agreed 
upon, all utility or sewer relocations shall be 
completed prior to the anticipated date of eom- 
mencement of work on the right-of-way improve- 
ments by the District. 
A project construction control line will be 
established in the field by the District. The 
location of this control line wilL be established 
after review with the'utility and/or sewer com- 
panies involved. 
(6) Roadway Restoration: Whenever possible, District, 
utility and/or sewer company construction personnel 
shall coordinate thgir activities in an attempt to 
eliminate duplication of roadway restoration work. 
SECTION 2. UTILITY OR SEWER RELOCATIONS REQUIRED AS A RESULT OF 
RIGHT-OF-WAY IMPROVEMENTS PARTIALLY FUNDED BY ADA COUNTY HIGHWAY 
DISTRICT 
This section is applicable to those instances where utility or 
sewer relocations are required because of improvements being 
undertaken within the public rights-of-way which: are partially 
funded by the .District and partially funded by another indi- 
vidual, firm or entity. 
A. Relocation Cost ~e6ponsibilit.i:  he respoqsibility 
for costs associated with the relocation of utility 
or sewer facilities shall be assigned as follows: 
(1) Where the District requires that any facility 
of a utility and/or sewer company be relocated 
from its existing location to a new location with- 
in the public right-of-way, the utility and/or 
sewer company shall be responsible for that por- 
tion of the relocation costs that equals the per- 
centage of the District's participation in the 
right-of-way improvement costs. The remaining 
utility and/or sewer relocation costs shall be 
the responsibility ofthe individual, firm or 
entity that provides funds for the balance of the 
right-of-way improvement costs. 
( 2 )  If a utility or sewer company has facilities lo- 
cated on private property, with a right-of-way 
occupancy.other than its right to locate in a pub- 
lic right-of-way, and the District: requires any 
facility so located to be relbcated, the actual 
costs for such relocation shall be the responsi- 
bility of the District and the individual, firm or 
entity providing funds to accomplish the improve- 
ments within the public right-of-way. Such costs 
shall be exclusive of profit allowances. 
Operational Procedure: 
(1) Plan Review: T.he District will schedule a plan 
review conference to which representatives of all 
funding participants and affected utility and/or 
sewer companies will be asked to attend. Within 
thirty calendar days after the date of the plan 
review conference, the utility and/or sewer com- 
pany shall provide the District with a project 
review statement outlining the utility or sewer 
relocation work required, the estimated cost 
thereof and the time required therefor. This 
statement should include the date on which field 
relocation work could commence and any other 
special construction considerations that may 
affect scheduling. 
( 2 1  Revisions: If revisions are made in the prelimi- 
nary plans which alter the initial utility or 
sewer relocation requirements, the District will 
provide the affected companies with revised plans. 
The affected companies shall, as soon as redson- 
ably possible and no later than thirty calendar 
days after delivery of the revised plans by the 
District, provide. the District with any revisions 
to the initial project review statement'. 
( 3 )  Final Notification: The District will provide 
the Utility Coordinating Council with final noti- 
fication of its intent to proceedwith right-of- 
way improvements and include the anticipated date 
that work will commence thereon. This notifica- 
tion shall indicate that the work to be performed 
will either be accomplished pursuant to the pre- 
liminary plan or will be accomplished pursuant to 
a revised plan. 
( 4 )  Relocation.Activity: Unless otherwise agreed 
upon, all utility or sewer relocations shall he 
completed prior to the anticipated date of com- 
mencement of work on the right-of-way improveme LWOO24 
- 
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( 5 )  Roadway Restoration: Whenever possible, District, 
utility and/or sewer company construction person- 
nel shall coordinate their activities in an at- 
tempt to eliminate duplication of roadway restor- 
ation work. 
SECTION 3 .  UTILITY OR SEVZER RELOCATIONS REQUIRED AS A RESULT OF 
RIGHT-OF-WAY IMPROVEMENTS NOT FUNDED BY ADA COUNTY HIGHWAY DISTRICT 
This section is applicable to those instances where utility or sewer 
relocations are required because of improvements being undertaken 
within the public rights-of-way and do not involve participation 
or funding by Ada County Highway District (District). 
A. Relocation Cost Responsibility - The responsibility 
for costs associated with the relocation of utility 
facilities shall be assigned as follows: 
(1) When utility or sewer relocations are required as 
a result of improvements being made by a developer 
within the public rights-of-way which were sched- 
uled to have otherwise been made by the District 
within three years of the date said improvements 
are actually commenced, then the responsibility 
for the costs of utility relocations, shall be in 
conformance with Section 1 of this Resolution. 
( 2 )  When utility or sewer relscations are required as 
a result of improvements being made by a developer 
within the public rights-of-way which were not 
scheduled to have otherwise been made by the Dis- 
trict within three years of the date said improve- 
ments are actually commenced, then the responsi- 
bility for the costs of utility or sewer reloca- 
tions shall be that of the developer. 
( 3 )  Roadway Restoration: Whenever possible, District, 
utility and/or sewer company constructibn person- 
nel shall coordinate their activities in an at- 
tempt to eliminate duplication of roadway restor- 
ation work. 
B. Operational Procedure: 
(11 Plan Review: The developer shall provide the 
District and all affected utility and/or sewer 
companies with preliminary project plans and 
schedule a plan review conference to be held at 
the District offices. At the plan review con- 
ference each company shall have the right to 
appeal, adjust and/or negotiate with the District 
and developer on its own behalf. The utility and/ 
or sewer companies may operate as a teciinical com- 
mittee in comprehensive plan review with the Dis- 
trict. ~ a c h  utility and/or sewer company shall 
provide the developer and the District with a 
letter of zeview indicating the magnitude of and 
time required for relocation of its faoilities. 
Said letter of review is to be provided within 
thirty calendar days after the date of the plan 
review conference. 
( 2 )  Revisions: If revisions are made in the prelimi- 
nary plans which modify the utility or sewer re- 
location requirements, the companies shall be pro- 
vided with such revised plans and have thirty 
calendar days after receipt thereof to review and 
comment thereon. 
( 3 )  Final Notification: The developer will provide 
the District, utility and/or sewer companies with 
final notification af its intent to prooeea with 
the right-of-way improvements and include the 
anticipated date work will commence thereon. This 
notification shall indicate that the-work to be 
performed will either be accomplished pursuant to 
the.preliminary plan or will be accomplished pur- 
suant to a revised plan. 
( 4 )  Relocation Activity: Unless otherwise agreed 
upon, all utility or sewer relocafions shall be 
completed within the times established during the 
plan review process. 000826 
C. Sisnalized Intersections - Should any utility or sewer 
relocation activity be in close proximity of an inter- 
I section included in the District's Traffic Planning 
1 Policy for signalization or intersection turning move- 
ments, the developer, the utility and/or sewer company 
shall meet with the District to determine the respons- 
ible cost allocation for signalization or turning move- 
ment modifications. 
I D. Trust Fund Deposits - In those cases where a developer I elects or is required to make a. deposit to the Dis- 
trict's Road Trust Fund Account to provide for future 
improvements within the public rights-of-way in lieu 
I of the immediate construction thereof, the developer I e will be required to include in the deposit an amount I equal to 110% of the utility and/or sewer company's I estimated cost to accomplish the-required uti1"- 
or sewer relocation work. 
Deposits, administr 
for future utility c 
within the public ri- 
the provisions of the 
tion regarding the Put 
SECTION 4. UTILITY OR SEWER FAC: ' I 
- 
RIGHTS-OF-WAY 
When any utility or sewer company 
facilities located within the publi 
purposes, all costs of the work ass< 
-
sale respansibility of the utility c. -.. 
- 
activity. 
SECTION 5. REPEAL OF RESOLUTION NO. 232 
Resolution No. 232, adopted by the Board Of Commissioners of Ada 
I County Highway District on August 18, 1983, is hereby repealed. 
-- w 
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ADOPTED this 25th day of September , 1986 by the 
Board of Commissioners, Ada County Highway District. 
I SEAL) 
ATTEST: 
NO. 
FILED A.M 
Kimbell D. GourleyllSB 3578 
Reid W. HayIlSB 7550 
TROUT + JONES + GLEDHILL + FUHRMAN, P.A. 
The 9th & ldaho Center 
225 North 9th Street, Suite 820 
P. 0. Box 1097 
Boise, ldaho 83701 
Telephone: (208) 331 -1 170 
Facsimile: (208) 331 -1 529 
'. NAVARRO, Clerk 
BY J. EARLE 
DEPUrV 
Attorneys for Respondent Ada County Highway District 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
IN THE MATTER OF THE ) 
ENCROACHMENTS LOCATED IN THE ) Case No. CV OC 0807006 
DEDICATED ALLEY IN BLOCK 23 OF ) 
CRUZEN ADDITION: ) 
) 
TOTAL SUCCESS INVESTMENTS, LLC, ) MEMORANDUM IN OPPOSITION TO 
an Idaho limited liability company; ) WRIT OF MANDATE 
) 
Applicant, ) 
) 
VS. 1 
) 
ADA COUNTY HIGHWAY DISTRICT; 1 
WASHINGTON MUTUAL BANK; and ) 
IDAHO POWER COMPANY, ) 
) 
Respondents. ) 
COMES NOW the Respondent, the Ada County Highway District ("ACHD"), by and 
through its counsel of record, Trout + Jones + Gledhill + Fuhrman, P.A., and hereby files 
I4 MEMORANDUM IN OPPOSITION TO WRlT OF MANDATE, Page 1 
this memorandum in opposition to Total Success Investments, LLC's ("TSI") Verified 
Application for Alternative Writ of Mandate. 
L BACKGROUND 
The alley at the center of this dispute ("Alley") connects State Street on the south 
with Dewey Street on the north, and is located between 35th and 36th Streets in Boise, 
Idaho. The known history of the Alley began with the recording of the plat map for the 
Cruzen Addition on November 28, 1906. Affdavif of KimbeN D. Gourley, ((Gourley A#") 
Exhibit A, at 4. That 1906 plat dedicated a 12 foot wide alley to the public. Gourley Aff., 
Exhibit B at 2. Unfortunately, when the roadway for the Alley was created it either was not 
located precisely where it had been platted, or over the decades its location came to 
deviate from the path recorded on the plat. See Gourley Aff., Exhibit A at 4. 
Later, beginning at some time prior to 1957, power poles were installed along the 
western edge of the Alley by Idaho Power Company. Gourley Aff., Exhibit A at 4, Exhibit B 
at 2. In 1997 a cell phone tower and an associated 12 by 24 foot building were 
constructed adjacent to the Alley on property later owned by Petitioner TSI (the "Cell 
Tower"). Gourley AK, Exhibit A at 6, Exhibit B at 2. The Cell Tower and associated 
structure were fenced off from the surrounding property and leased to a wireless 
telephone provider. Gourley Aff, Exhibit B at 2. 
TSI is owned by Thomas LaVoie, Sr. and his wife Nancy LaVoie. Gourley A K ,  
Exhibit A at 8. In July, 2001, the LaVoies' entity Total Success Investments LTD II 
purchased certain property adjacent to the Allen on its east side, which includes numerous 
lots of commercial property as well as the leased space containing the subject Cell Tower, 
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from the LaVoies' daughter and son-in-law (the "TSI Property"). Id. Later, the LaVoies 
transferred Total Success Investments LTD 11's interest in the TSI Property to their limited 
liability company, TSI. Gourley AK Exhibit A at 9. 
In 2003, TSI commissioned a professional survey of the Property, and this survey 
revealed that the actual physical path of the Alley is slightly to the east of the platted 
location and partially on the TSI Property. Id. 
As a result of the historical misalignment of the Alley, existing power poles as well 
as an embankment and landscaping belonging to Washington Mutual Bank on the 
opposite (west) side of the Alley from the cell tower encroach slightly on the space platted 
for the Alley. See id. 
TSI then took matters into its own hands by relocating the fence enclosing the cell 
tower approximately six feet to the west - so that it extended into the path of traffic through 
the Alley. Gourley Aff. Exhibit A at 10, Exhibit B at 2. The fence relocated by TSI created 
an obstruction preventing "all but the smallest motor vehicles from using the Alley." 
Gourley AK, Exhibit A at 11, Exhibit B at 2. Pictures of the Alley depicting the new location 
of the fence after TSI decided to block the Alley are attached to the Gourley AK as Exhibit 
C, trial exhibits 15b, 15h. 15i, 15j, 151, 15m. The court may note the original location 
of the fence was next to the landscaping on the edge of the pavement. 
After TSI refused to remove the obstruction, ACHD brought an action for quiet title 
to establish the existence of a pre-existing prescriptive easement, and for ejectment, 
abatement, or removal of the fence. Gourley Aff., Exhibit B at 2. A bench trial was held 
before the Honorable Joel D. Horton in 2005, following which the court issued Findings of 
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Fact and Conclusions of Law, ruling that ACHD had acquired a prescriptive easement 
along the Alley's historical path and authorizing the issuance of a writ of assistance 
instructing the Ada County Sheriff to assist with removal of the obstruction erected by TSI. 
Gourley Aff. Exhibit A, Exhibit B at 2. 
Unsatisfied with the result of the trial, TSI appealed to the ldaho Supreme Court. In 
Ada County Highway Dist. v. Total Success Investments, LLC, 145 ldaho 360, 179 P.3d 
323 (2008). the ldaho Supreme Court affirmed the district court ruling in favor of ACHD in 
all respects. Gourley Aff., Exhibit B. Thereafter, upon demand from ACHD the fence was 
returned to its original location adjacent to the Cell Tower. Traffic may now readily use the 
Alley again. 
During the appeal process Thomas LaVoie filed a separate lawsuit pursuant to the 
ldaho Public Records Act in the Fourth Judicial District, in and for the County of Ada, Case 
No. CV OC 0700028. The Honorable Judge Copsey entered a decision essentially 
invalidating the litigation exception to the ldaho Public Records Act. Thereafter, Thomas 
LaVoie has filed approximately 63 public records requests with ACHD relating to his Alley. 
See Gourley Aff. 
Now, TSI has filed a Verified Application for Alternative Writ of Mandate in which it 
demands the removal of landscaping and power poles that encroach into the Alley as 
originally platted. However, TSI does not allege that these encroachments in any way 
impede traffic through the Alley. 
This memorandum in written in opposition to TSl's application for an alternative writ 
of mandate. 
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ll. ANALYSIS 
A "writ of mandate" is recognized under ldaho law as being identical to a "writ of 
mandamus." I.C. Ej 7-301. The ldaho Supreme Court defines such a writ as "a command 
issuing from a court of competent jurisdiction, directed to an inferior court, tribunal, board, 
corporation or person, requiring the performance by the party of a particular duty which 
results from the official station of that party or from operation of law." ldaho Falls 
Redevelopment Agency v. Countryman, 118 ldaho 43,44,794 P.2d 632,633 (1 990). 
In the present case, it would be inappropriate for the Court to issue the writ of 
mandate sought by TSI. First, TSI is without standing to bring the present action. Second, 
TSI has failed to plead sufficient facts to establish a prima facie case that an obstruction of 
traffic flow has occurred. Third, a writ of mandate is not available to compel the 
performance of a discretionary act, and the question of whether to require the removal of 
encroachments that do not obstruct the use of a public right-of-way is a matter of 
discretion vested in ACHD. 
A. TSI lacks standing to bring this action. 
A party seeking to bring an action before a court must first establish his or her 
standing. Troutner v. Kempthorne, 142 ldaho 389, 391, 128 P.3d 926, 928 (2006). 
Standing is a preliminary question that must be determined before reaching the merits of 
the case. Id. If the party bringing the action lacks standing, the court is without 
jurisdiction. Koch v. Canyon County, 145 ldaho 158, 162, 177 P.3d 372, 376 (2008). 
"A petitioner for extraordinary relief must have standing, just as any other litigant 
must have." Terracor V. Utah Bd. of State Lands & Forestry, 716 P.2d 796, 798 (Utah 
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1986); Heller v. Legislature of State of Nev., 93 P.3d 746, 749 (Nev. 2004); City of Garden 
Grove v. Superior Court, 157 Cal.App.4th 355, 365-66 (2007). "To satisfy the requirement 
of standing, 'litigants generally must allege or demonstrate an injury in fact and a 
substantial likelihood that the judicial relief requested will prevent or redress the claimed 
injury.' 'The injury must be distinct and palpable and not be one suffered alike by all 
citizens in the jurisdiction."' Troutner, 142 ldaho at 391, 128 P.3d at 928 (quoting Selkirk- 
Priest Basin Ass'n, lnc. v. State ex re/. Baff, 128 ldaho 831, 833-34, 919 P.2d 1032, 1034- 
35 (1996)). "[A] citizen or taxpayer, by reason of that status alone, does not have standing 
to challenge a government action. 'An interest, as a concerned citizen, in seeing that the 
government abides by the law does not confer standing."' Koch, 145 ldaho at 160, 177 
P.3d at 374 (quoting Troutner, 142 ldaho at 391, 128 P.3d at 928). 
Moreover, one applying for a writ of mandate must demonstrate that he or she is a 
"party beneficially interested." I.C. 5 7-303 (stating that a petition for a writ of mandate 
"must be issued upon affidavit, on the application of the party beneficially interested"). 
In the present case TSI has not demonstrated - or even alleged - any basis on 
which to assert standing. TSI has not demonstrated a distinct and palpable injury arising 
from the claimed encroachments different from that suffered by others. TSI has not 
demonstrated that the requested relief will redress any such claimed injury. TSI has not 
shown any basis under which it might assert that it is a "party beneficially interested as 
required under ldaho Code 3 7-303. In addition, TSl's status as a taxpayer or as a party 
concerned with "seeing that the government abides by the law" does not confer the 
necessary standing to bring this action. Koch, 145 ldaho 160, 177 P.3d at 374. 
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ACHD established it has a prescriptive easement on a portion of the TSI Property 
for the benefit of traffic using the Alley. Although TSl's displeasure with the ldaho 
Supreme Court ruling has provided a motive for filing the present suit, it does not provide 
the needed standing. As a result, the Court is without jurisdiction to grant the relief 
sought. 
6. The determination of whether to require the removal of encroachments that do 
not obstruct vehicular traffic is discretionary with ACHD, and a writ of mandate 
cannot be issued to compel the performance of a discretionary act. 
"A party seeking a writ of mandate must establish a 'clear legal right to the relief 
sought."' Almgren v. ldaho Dept. of Lands, 136 ldaho 180, 183, 30 P.3d 958,961 (2001) 
(quoting Brady v. City of Homedale, 130 ldaho 569, 571, 944 P.2d 704, 706 (1997)). Such 
a writ "will lie if the officer against whom the writ is brought has a clear legal duty to 
perform and if the desired act sought to be compelled is ministerial or executive in nature, 
and does not require the exercise of discretion." Almgren, 136 ldaho at 183, 30 P.3d at 
961 (quoting Cowles Pub. Co. v. Magistrate Court, 118 ldaho 753, 760, 800 P.2d 640, 647 
That last point must be stressed because it is decisive here: "A writ of mandate will 
not issue to 'compel the performance of a discretionary act."' Brady, 130 ldaho at 571, 
944 P.2d at 706; ldaho County Property Owners Ass'n, Inc. v. Syringa General Hosp. 
Dist., 119 ldaho 309, 314, 805 P.2d 1233, 1238 (1991) ("Mandamus will not lie to coerce 
or control discretion"); Bopp v. City of Sandpoint, 110 ldaho 488, 490, 716 P.2d 1260, 
1262 (1986) ("writs of mandate . . . will not issue to compel the performance of a purely 
discretionary function"); Lisher v. City and/or Village of Potlatch, 101 ldaho 343, 345, 612 
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P.2d 1190, 1192 (1980) ("When the acts of a municipal corporation are discretionary and 
not mandatory, a writ of mandate will not lie to compel the performance of such an act"); 
Saviers v. Richey, 96 ldaho 413, 415, 529 P.2d 1285, 1287 (1974) (writ of mandate 
inappropriate to compel discretionary acts); Disfricf Bd. of Health of Public Health Dist. No. 
5 v. Chancey, 94 ldaho 944, 947, 500 P.2d 845, 848 (1972) (a writ of mandate is not 
available where the act or duty at issue "require[s] the exercise of discretion"). 
In Lisher v. City and/or Village of Potlatch, the plaintiff brought a petition for a writ of 
mandate against the City of Potlatch seeking the removal of a stop sign. 101 ldaho at 
344-45, 612 P.2d at 1191-92. The petitioner alleged that the placement of the sign was 
not in conformance with the Manual of Uniform Traffic Control Devices. Id. The ldaho 
Supreme Court upheld the denial of the writ, observing that the legislature granted 
municipalities "the discretion to determine when and where to locate . . . traffic control 
devices," and that the Manual of Uniform Traffic Control Devices "uses language that is 
advisory and permissive rather than mandatory." Id. The placement of stop signs was 
therefore deemed to be a matter of discretion, vested in the City. Id. The Court concluded 
that because a writ of mandate could not be used to compel the performance of a 
discretionary act, no such writ could be issued to control the City's placement of stop 
signs. Id. 
In the present case, TSI relies upon two statutes as possible sources of a duty 
requiring ACHD to force the removal of the landscaping and power poles at issue. The 
first statute relied upon by TSI is ldaho Code 3 62-705, which states in part: 
Rights of way for electric power companies and the United 
States of America or any agency thereof. - Any person, company or 
00003S 
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corporation . . . shall have and is hereby given the right to erect, construct, 
maintain and operate all necessary liens upon, along and over any and all 
public roads, streets and highways, except within the limits of incorporated 
cities and towns and across the right of way of any railroad or railroad 
corporation, together with poles, piers, arms, cross-arms, wires, supports, 
structures and fixtures for the purposes aforesaid, or either of them, in such 
manner and at such places as not to incommode the public use of the mad, 
highway, street or railroads. . .. 
Notably, TSI does not assert that the power poles "incommode the public use" of the Alley. 
The question, moreover, was resolved in the 2005 trial between TS1 and ACHD in which 
Judge Horton determined in his findings of fact that the Alley (which already included the 
power poles) was unobstructed until TSI moved its fence in 2003. Gourley Aff., Exhibit A 
at 9-11. TSI did not appeal from that finding. See Gourley Aff., Exhibit B. As a result, 
even if TSI were to now assert that the power poles obstruct the Alley, such a claim would 
be barred as res judicata. Navarro v. Yonkers, 144 ldaho 882, 885, 173 P.3d 1 141, 1 144 
(2007). Absent an obstruction of the Alley, ldaho Code § 62-701 does not come into play. 
The second statute relied upon by TSI is ldaho Code 5 40-2319. That statute 
provides, in pertinent part, that: 
If any highway or public right-of-way under the jurisdiction or a county or 
highway district is encroached upon by gates, fences, buildings, or 
othewise, the appropriate county or highway district mav require the 
encroachment to be removed. If the encroachment is of a nature as to 
effectually obstruct and prevent the use of the highway or public right-of-way 
for vehicles, the county or highway district immediately cause the 
encroachment to be removed. 
I.C. 9 40-2319(1) (emphasis added). Reading the statute, one observes that it envisions 
two possible scenarios, each with its own rules. The first scenario arises where there is an 
encroachment on the public right of way, but the encroachment does not obstruct the use 
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of the right-of-way for vehicles. In that situation the statute provides that the highway 
district "w" require the encroachment to be removed. Id. The second scenario arises 
where the encroachment does obstruct the right-of-way for vehicles. Id. In that situation, 
the statute provides that the highway district "shall" cause the encroachment to be 
removed. Id. 
When used in a statute, the word "may" is permissive and indicates the existence of 
discretion. See Doe v. State, 137 Idaho 758, 760, 53 P.3d 341, 343 (2002) ("[wlhen used 
in a statute, the word 'may' is permissive rather than the inoperative or mandatory 
meaning of 'must' or 'shall"'). The use of the word "shall" in a statute indicates that the 
contemplated action is mandatory, and thereby indicates a lack of discretion. See id. 
Therefore, here the determination of whether the removal of the landscaping and 
power poles is discretionary or mandatory for ACHD turns on the question of whether 
those encroachments obstruct the public right of way for vehicles. Notably, TSI did not 
allege that the encroachments were effectively obstructing or preventing the use of the 
Alley by vehicles, and thus TSl's application should be denied as a matter of law. 
In addition, as discussed above, Judge Horton already determined in his Findings 
of Fact issued in 2005 that the landscaping and power poles do not obstruct the right-of- 
way for vehicles, Gourley Aff., Exhibit A at 9-11, and TSI did not appeal from that 
determination, see Gourley Aff., Exhibit B. Judge Horton's findings are now res judicata 
and preclude TSI from arguing that the claimed encroachments obstruct the Alley. 
Moreover, TSI has not asserted that any such obstruction exists. 
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The permissive language in ldaho Code Ej 40-2319(1) grants ACHD discretion 
regarding whether to require the removal of encroachments that do not block vehicular 
traffic. "A writ of mandate will not issue to compel the performance of a discretionary act." 
Brady, 130 ldaho at 571, 944 P.2d at 706. Therefore, a writ of mandate will not lie to 
compel to ACHD's performance with respect to removal of the non-obstructing 
encroachments at issue here. 
C, Issuance of a writ of mandate would be inappropriate as a matter of policy and 
under the specific circumstances of this case. 
Even if the TSI had standing and could establish a legal basis for the relief it seeks, 
issuance of a writ of mandate would be inappropriate as a matter of policy and in light of 
the specific circumstances of the case at bar. 
A writ of mandate is not issued as a matter of right, and instead the decision to 
grant or refuse an application is a matter of discretion for the court. ldaho Falls 
Redevelopment Agency, 118 ldaho at 44, 794 P.2d at 633. "If the evils following the 
issuance of a writ will outweigh the evils sought to be corrected, the court may, in the 
exercise of discretion, refuse to issue the writ" even if the petitioner would be otherwise 
entitled. Hunke v. Foote, 84 ldaho 391, 398, 373 P.2d 322, 325 (1962). 
The court will note that there exists a building occupied by lvo Foldyna on the 
northwest side of the Alley. This building is located approximately two feet from the 
common boundary line with the Alley and there exists an overhead door allowing access 
to the Alley. If the subject encroachments were removed from the Alley, there exists a 
safety hazard as to any individuals exiting from Mr. Foldyna's building into the Alley. It 
does not make sense to have a garbage truck traveling within approximately two feet of 
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Mr. Foldyna's building, which is now useable by the garbage truck and other equivalent 
sized vehicles, just because TSI and its owners, Thomas Lavoie and Nancy LaVoie, are 
unhappy that they purchased the TSI property from their daughter and son-in-law subject 
to a pre-existing prescriptive easement. 
Ill. CONCLUSION 
TSI has neither demonstrated nor alleged any basis on which to assert standing to 
bring the present action. In addition, TSI has not pled sufficient facts to establish its prima 
facie case that a writ of mandate may be issued. Finally, the determination of whether to 
require the removal of encroachments that do not obstruct vehicular traffic is discretionary 
with ACHD, and a writ of mandate cannot be issued to compel the performance of a 
discretionary act. Accordingly, ACHD respectfully requests the Court deny TSl's petition 
for a writ of mandate and grant ACHD (i) attorneys' fees, costs, pursuant to Idaho Code 
§§12-117, 12-120, and 12-121, and (ii) I.R.C.P. 11 sanctions, for being required to 
respond to and defend against this inappropriate lawsuit filed by TSI. 
d DATED this d2y of May, 2008. 
TROUT t JONES t GLEDHILL t FUHRMAN, P.A. 
BY 
Kimbell D. ~ourle$&/the Firm 
Attorneys for Ada o nty Highway District P 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the of May, 2008, a true and correct copy 
of the foregoing document was sewed as follows: 
--- . r-- Richard OATST. LAW Roats OFFICE, PLLC -Tc;z; p$' Hand Delivery Mail 
1906 S. Vista, Suite A 
PO Box 981 1 [ 1 Overnight Delivery 
Boise, ID 83707 _____-__-_."__--__I _ 
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Kimbell D. GourleyIlSB 3578 
TROUT + JONES +GLEDHILL +FUHRMAN, P.A. 
The 9" & ldaho Center 
225 North gth Street, Suite 820 
P. 0. Box 1097 
Boise, ldaho 83701 
Telephone: (208) 331 -1 170 
Facsimile: (208) 331 -1 529 
E-Mail: kqourley@idalaw.com 
NO. A.M.-TM 4 : U-. 
JUN 9 3 2008 
J. DAVID NAVARRO, Clerk 
BY BRAND1 BURGESS 
DEPUP, 
Attorneys for Respondent Ada County Highway District 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
IN THE MATTER OF THE ) 
ENCROACHMENTS LOCATED IN THE ) Case No. CV OC 0807006 
DEDICATED ALLEY IN BLOCK 23 OF j 
CRUZEN ADDITION: ) RESPONDENT ACHD'S ANSWER TO 
) APPLICATION FOR ALTERNATIVE 
TOTAL SUCCESS INVESTMENTS, LLC, j WRIT OF MANDATE 
an Idaho limited liability company; ) 
1 
Applicant, ) 
) 
VS. 1 
) 
ADA COUNTY HIGHWAY DISTRICT; ) 
WASHINGTON MUTUAL BANK; and 1 
IDAHO POWER COMPANY, ) 
) 
Respondents. ) 
COMES NOW the Respondent, the Ada County Highway District ("ACHD), by and 
through its counsel of record, Trout + Jones +Gledhill +Fuhrman, P.A., and hereby 
&h\ RESPONDENT ACHD'S ANSWER TO APPLICATION FOR ALTERNATIVE WRIT OF MANDATE, Page I 
responds to and answers the Verified Application for Alternative Writ of Mandate filed by 
the Applicant, Total Success Investments, LLC, as follows: 
1. ACHD denies each and every allegation not admitted herein. 
2. The Applicant has failed to state a cause of action upon relief may be 
granted. 
3. The Applicant lacks standing to file the application for alternative writ of 
mandate. 
4. In answer to paragraphs 1, 3,4, and 5 of Application for Writ of Mandate, 
ACHD denies the allegations therein for the reason it is without sufficient knowledge as to 
their truth or falsity. 
5. In answer to paragraph 2 of the Application for Writ of Mandate, ACHD 
admits the allegations contained therein. 
6. In answer to paragraphs 6, 7, 8, 9, and 10 of the Application for Writ of 
Mandate, ACHD admits there exists a 12 foot dedicated alley, ACHD has had jurisdiction 
over the subject alley since ACHD's creation, Fox Land Survey conducted a survey, Idaho 
Power Company installed power poles prior to the Fox Land Survey, and that Washington 
Mutual Bank or its predecessor caused certain landscaping to be located within the 
subject alley and denies all other allegations contained therein. 
7. In answer to paragraphs 11, 12, 13, 14, and 15 of the Application for Writ of 
Mandate, ACHD admits that it initially communicated to Washington Mutual Bank its 
concerns about its landscaping encroaching into the alley and such encroachment has not 
been removed to date, and that ACHD filed a lawsuit in the Fourth Judicial District, in and 
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for the County of Ada, Case No. CV OC 03084555D against Total Success Investments, 
LLC, et al., and denies all other allegations contained therein. 
8. In answer to paragraph 16 of the Application for Writ of Mandate, ACHD 
denies the allegations contained therein for lack of knowledge as to their truth or falsity. 
9. In answer to paragraphs 17 through 22 of the Application for Writ of 
Mandate, ACHD denies the allegations contained therein, except that it admits Total 
Success has ascertained the services of Richard Roats to bring this writ of mandate 
before the court. 
FIRST AFFlRMATlVE DEFENSE 
10. The Applicant lacks standing to seek this writ of mandate. 
SECOND AFFlRMATlVE DEFENSE 
11. The Applicant has failed to plead sufficient allegations or facts entitling it to 
the relief it seeks. 
THIRD AFFIRMATIVE DEFENSE 
12. The Applicant is barred by the doctrines of issue preclusion or claim 
preclusion. 
FOURTH AFFlRMATlVE DEFENSE 
13. The Application has failed to allege or plead a particular injury to the 
Applicant. 
000044 
RESPONDENT ACHD'S ANSWER TO APPLICATION FOR ALTERNATIVE WRIT OF MANDATE, Page 3 
REQUEST FOR ATTORNEYS FEES 
14. ACHD hereby requests that it be awarded its costs and attorneys fees 
incurred herein pursuant to applicable law, including, but not limited to, ldaho Code 
§§12-117, 12-120 and 12-121. 
WHEREFORE, ACHD prays that Applicant's Application be dismissed with 
prejudice, that Applicant take nothing thereby, and that ACHD be awarded its costs and 
attorneys fees incurred in defending this Application pursuant to ldaho Code §§12-117, 
12-120, and/or 12-121, as well as such other relief as the court deems just and 
equitable. 
DATED this ay of June, 2008. 
TROUT + JONES *GLEDHILL +FUHRMAN, P.A 
BY 
Kimbell D. Gourlev, Firm 
Attorneys for Ada Highway District 
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CERTIFICATE OFSERVICE 
d I HEREBY CERTIFY that on the day of June, 2008, a true and correct copy 
of the foregoing document was served as follows: 
Boise, ID 83707 
Kenneth C. Howell 'First Class Mail 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
PO Box 1617 
Hand Delivery 
[ ] Facsimile 
Boise, ID 83701-1617 [ ] Overnight Delivery 
Richard T. Roats 
ROATS LAW OFFICE, PLLC 
1906 S. Vista, Suite A 
PO Box 981 1 
,, 
Patrick A. Harrington First Class Mail 
IDAHO POWER COMPANY [ ] Hand Delivery 
1221 W Idaho [ ] Facsimile 
PO Box 70 [ ] Overnight Delivery 
Boise, ID 83707 
J@' First Class Mail 
[ ] Hand Delivery 
[ ] Facsimile 
[ ] Overnight Delivery 
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DEC 0 9 2008 
J. D & f I ~  NF,\~A,,?,+~, 
BY J KENNEDY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF D"'"'Y 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
1 
I 
IN THE MATTER OF THE 
ENCROACHMENTS LOCATED IN THE 
DEDICATED ALLEY IN BLOCK 23 OF 
CRUZEN ADDITION: 
TOTAL SUCCESS INVESTMENTS, LLC, 
an Idaho Limited Liability Company; 
Applicant, 
VS. 
ADA COUNTY HIGHWAY DISTRICT; 
WASHINGTON MUTUAL BANK, and 
IDAHO POWER COMPANY, 
Case No. CV-OC-08-07006 
MEMORANDUM DECISION AND 
ORDER 
This case is before the Court on Respondents' Motion to Dismiss the Application for Writ 
of Mandate. For the reasons that follow, the Respondents' motion will be granted. 
PACTS AND PROCEDURAL BACKGROUND 
Total Success Investments, LLC (Total Success) owns property that abuts an alley 
approximately 12 feet wide between Dewey and State Streets in the City of Boise. Since 1371 this 
alley has been controlled by Defendant Ada County Highway District (ACHD). In October 2001, 
a survey showed several encroachments into the alley. Two power poles owned by Defendant 
Idaho Power Company (Idaho Power) encroach the alley, as well as some landscaping that is the 
property of Defendant Washington Mutual Bank (Washington Mutual). Total Success aile@gl@Q 
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11 Success's property on the alley. On September 19,2002, Total Success notified Washington 
, . [  
1 
II Mutual that it had to relocate the landscaping. Both Washington Mutual and Idaho Power 
these encroachments cause considerable issues for parking, ingress and egress behind Total 
/I indicated to Total Success that they would remove the encroachments if they were requested to do 
/ /so by ACHD. However, ACHD has not made such a request to either Washington Mutual or 
/ / Idaho Power. 
II After completing a professional survey in 2003, Total Success built a fence backing its 
lo I/ CVOC0308455D), claiming a prescriptive easement over the newly fenced area caused by a 
8 
9 
l1 II misalignment of the alley to the property lines. A bench trial was held in 2005 before Judge (now 
property and extending into the alley. ACHD filed suit against Total Success in 2003 (Case No. 
l2 /I Justice) Joel Horton, who found that ACHD had acquired a prescriptive easement along the alley's 
l3 I1 historical path and ordered the Ada County Sheriff to assist with the removal of Total Success's 
l4 11 fence. After fully litigating the issues of that case, the court determined that there was, in fact, a 
l5 11 prescriptive easement onto Total Success's property. On appeal, the Idaho Supreme Cowt 
11 L.L.C. 145 Idaho 360, 179 P.3d 323 (2008). The fence subsequently has been returned to its 
18 
1 6  
1 7  
affirmed the trial court's decision. Ada County Highway District v. Total Success Investments, 
I/ require the relocation of the power poles and landscaping. A hearing on an order to show cause 
1 9  
2 o 
" 11 was scheduled. At the hearing, Total Success indicated that it would like an additional hearing 
original location. 
On April 15,2008, Total Success filed this application for writ of mandate to ACHD to 
" //time in order to allow for testimony regarding Total Success's injury by the combination ofthe 
2 4 
25 
2 6 
encroachments and prescriptive easements. Consequently, an additional hearing was set. At the 
close of the testimony introduced by Total Success, the Respondents ACHD and Washington 
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Mutual moved the Court to dismiss the application for the writ of mandate. The Respondents 
argued that Total Success had not met its burden to prove that ACHD was compelled to act 
because under the law, Total Success would have to prove that it was prevented from use of the 
alley. The Court took the motion under advisement. The Court indicated that the show cause 
I/ hearing would need to be continued to allow the Respondents an opportunity to present rebuttal 
testimony, depending on the Court's ruling on the motion to dismiss. 
LEGAL STANDARD 
A motion for judgment on the pleadings at which evidence is presented is "treated as one for 
summary judgment and disposed of as provided in Rule 56." I.R.C.P. 12(c). As in a motion for 
summary judgment, a court may look to evidence presented outside of the pleadings. Ackerman v 
Bonneville County, 140 Idaho 307,3 10,92 P.3d 557,560 (Ct. App. 2004). Summary judgment is 
proper when "the pleadings, depositions, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the moving party is entitled 
to judgment as a matter of law. Rule 56(c), I.R.C.P., Hines v. Hines, 129 Idaho 847,934 P.2d 20 
(1997). When considering a motion for summary judgment, the court construes all disputed facts 
liberally in favor of the non-moving party, and all reasonable inferences and conclusions are drawn 
in that party's favor. Hayward v. Jack's Pharmacy Inc., 141 Idaho 622,625, 115 P.3d 713,716 
(2005). Where the evidentiary facts are undisputed and the court rather than a jury will be the trier 
I I of fact, "summary judgment is appropriate, despite the possibility of conflicting inferences, 
because the court alone will be responsible for resolving the conflict between those inferences." 
Riverside Development Co. v. Ritchie, 102 Idaho 5 15,519,650 P.2d 657,661 (1982). 
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ANALYSIS 
The issues facing the Court on the respondents' motion to dismiss are whether the 
applicant has standing and whether a writ of mandate is the appropriate remedy. 
To have standing, a party must show that he or she has suffered a distinct and palpable 
injury that is distinct from any injury suffered by general citizens. Troutner v. Kempthorne, 142 
Idaho 389,391, 128 P.3d 926,929 (2006). For injuries that relate to property ownership, the 
"[sltatus as an owner of land within a designated area does not relieve a complainant of the 
necessity of demonstrating a 'distinct palpable injury' traceable to the challenged governmental 
conduct." Rural Kootenai Organization, Inc. v. Board of Com'rs, 133 Idaho 833,841,993 P.2d 
596,604 (1999). In that case, the property owner argued that an ordinance had caused an injury. 
In the court's analysis, it specified that "[ilt is the quality or magnitude of the injury suffered 
which must differentiate a plaintiff from the citizenry at large in order to confer standing. The 
situs of owned property in relationship to an area touched by an ordinance is relevant to a standing 
inquiry only insofar as the property's location exposes the landowner to peculiarized harm." Id. 
Encroachment cases such as the one presented are analogous to cases like Rural Kootenai 
involving ordinances. The ordinance or encroachment may indirectly affect everyone, but a 
property owner in particular proximity to an encroachment or ordinance enforcement may be more 
seriously affected. In this case, Total Success owns property adjacent to an alley and claims its use 
of the property is restrained by the actions (or non-action) of ACHD. Total Success argues that 
because ACHD has refused to request other property owners to remove encroachments into the 
alley, Total Success has difficulty parking vehicles on its property. As alleged, the Court will 
acknowledge that there has been at least some "injury" to satisfy the standing requirements. Total 
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Success is at least more than a concerned citizen in this case. Total Success argues that it has 
suffered from the diminished use of its property, which satisfies the standing requirements. 
The next issue is whether Total Success has shown that it has a clear legal right to its 
requested remedy of a writ of mandate. A writ of mandate may issue if the entity to be so ordered 
to act "has a clear legal duty to perform and if the desired act sought to be compelled is ministerial 
or executive in nature, and does not require the exercise of discretion." Almgren v. Idaho Dept. of 
Lands, 136 Idaho 180,30 P.3d 958 (2001) (quoting Cowles Pub. Co. v. Magistrate Court, 118 
Idaho 753, 760, 800 P.2d 640,647 (1990)). A writ of mandate is not available to review acts that 
"are vested with discretion, unless it clearly appears that they have acted arbitrarily and unjustly 
and in abuse of the discretion vested in them." Brady v. City of Homedale, 130 Idaho 569, 571, 
944 P.2d 704,706 (1997) (quoting Wellard v. Marcum, 82 Idaho 232,236,351 P.2d 482,483 
Total Success relies on two statutes to establish ACHD's duty to force the removal of 
Idaho Power's encroaching poles and Washington Mutual's encroaching landscaping. The first 
reads as follows: 
Rights of way for electric power companies and the United States of America 
or any agency thereof. Any person, company or corporation. . . shall have ind is 
hereby given the right to erect, construct, maintain and operate all necessary lines 
upon, along and over any and all public roads, streets and highways, except within 
the limits of incorporated cities and towns and across the right of way of any 
railroad or railroad corporation, together with poles, piers, arms, cross-arms, wires, 
supports, structures and fixtures for the purposes aforesaid, or either of them, in 
such manner and at such places as not to incommode the public use of the road, 
highway, street or railroad . . . . 
Idaho Code 5 62-705. This Court notes, however, that Total Success has not argued that the poles 
andlor landscaping prevent the public's use of the alley as a throughway. Rather, this issue was 
already litigated in the original action before Justice Horton, where the court found that pri 
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Total Success's relocation of the fence, the alley had not been obstructed by the prior existing 
encroachments. A relitigation of that issue, if such a fact had been alleged by Total Success, 
would be barred by res judicata. The Court further notes that the statute does not apply within the 
limits of incorporated cities and that the alley in question is within the city limits of Boise. 
Total Success also argues that Idaho Code 3 40-2319 provides that ACHD has a duty to 
order the removal of the encroachments: 
If any highway or public right-of-way under the jurisdiction or a county or highway 
district is encroached upon by gates, fences, buildings, or otherwise, the appropriate 
county or highway district may require the encroachment to be removed. If the 
encroachment is of a nature as to effectually obstruct and prevent the use of the 
highway or public right-of-way for vehicles, the county or highway district shall 
immediately cause the encroachment to be removed. 
Idaho Code 5 40-23 19(1). Assuming that this argument is not barred by res judicata, the statute 
clearly distinguishes between situations where an encroachment "may" or "shall" be removed by a 
highway district. If an encroachment obstructs or prevents the use of a right-of-way, the highway 
district is compelled to act to remove the encroachment. However, in all other situations, the 
statute indicates with the word "may" that the decision is one within the highway district's 
discretion. This is logical since public policy considerations such as the cost of removing all 
encroachments within a district could be a burdensome and impracticable task. As such, highway 
districts are allowed the necessary discretion to allocate the best use of their resources in removing 
encroachments that do not rise to the level of obstruction so as to prevent the public's use of 
property or roadways. 
In this case, persons parking in the lot behind the Total Success property are able to enter 
and exit the property and are able to use the alley without obstruction. Total Success's owner, 
Thomas LaVoie, testified that he was able to park his truck in the back of his property, but that he 
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often had to utilize a thee-point turn in order to exit his parking space. The Court cannot find that 
1 
inconvenient parking either obstructs or prevents the use of the alley. While pull-out parking 
2 
I1 would be more convenient, the Court cannot find that the level of inconvenience involved is an I1 obstruction or prevention of use of the alley. Without such an obstruction or prevention of use, /I there is no clear duty that ACHD is compelled to order the removal of the encroachments. As the 
11 decision is one of discretion, Total Success is not entitled to a writ of mandate In light of this 
11 holding, it is unnecessary to discuss any other issues raised by the parties. 
11 CONCLUSION 
/ / for writ of mandate. 
9 
10 
l2 I/ IT IS SO ORDERED. 
Based on the foregoing, the Court grants the Respondents' motion to dismiss the petition 
l3 I/ Dated this & day of December 2008. 
District hdge 
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CERTIFICATE OF MAILING 
I, J. David Navarro, the undersigned authority, do hereby certify that I have mailed, by 
United States Mail, one copy of the MEMORANDUM DECISION AND ORDER as notice 
pursuant to Rule 77(d), I.R.C.P., to each of the attorneys of record in this cause in envelopes 
addressed as follows: 
KIMBELL D. GOURLEY 
TROUT JONES GLEDHILL FUHRMAN, PA 
PO BOX 1097 
BOISE, ID 83701 
RICHARD T. ROATS 
ROATS LAW OFFICE PLLC 
PO BOX 981 1 
3OISE, ID 83707 
3EOFFREY WARDLE 
4AWLEY TROXELL ENNIS & HAWLEY LLP 
$77 MAIN STREET STE 1000 
'OBOX 1617 
3OISE ID 83701 
'ATRICK A. HARRINGTON 
2EGAL DEPARTMENT 
DAHO POWER COMPANY 
122 1 W IDAHO STREET 
' 0 BOX 70 
3OISE ID 83707 
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Richard T. Roats 
Attorney at Law 
ROATS LAW OFFICE, PLLC 
702 W. Idaho Street, Suite 321 
Post Office Box 981 1 
Boise, Idaho 83707 
Telephone: 208.344.3477 
Facsimile: 888.331.7581 
rtr@roatslaw.com 
ISB# 4237 
,' 
A.M. Ti I '7 
J. DAVlD NAVARRO, Clerk 
89 KhTHY J. BlEHL 
DEPUTY 
Attorney for Applicant 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
IN THE MATTER OF THE 
ENCROACHMENTS LOCATED IN THE 
DEDICATED ALLEY IN BLOCK 23 OF 
CRUZEN ADDITION: 
TOTAL SUCCESS INVESTMENTS, LLC, 
an Idaho Limited Liability Company, 
Applicant, 
VS. 
ADA COUNTY HIGHWAY DISTRICT; 
WASHINGTON MUTUAL BANK; and 
IDAHO POWER COMPANY, 
Respondents. 
CASE NO. CV OC 0807006 
APPLICANT'S OBJECTION TO 
ACHD'S MEMORANDUM OF 
ATTORNEYS' FEES AND COSTS 
AND SUPPORTING AWFIDAVIT 
(as AMENDED) 
COMES NOW, Total Success Investments, LLC, by and through its attorney of 
record, Richard T. Roats, of the firm, Roats Law Office PLLC, and, pursuant to Idaho 
Rule ofcivil Procedure, Rule 54(d)(6) hereby objects to the Memorandum of Attorneys' 
Objection to Attorney Fees 
PAGE- 1 
Fees and Costs. 
This Objection is based upon the records and files herein and the Memorandum in 
Support ofobjection filed concurrently herewith. 
F 
DATED this 3 day of December, 2008. 
ROATS LAW OFFICE, PLLC 
C-, .- 
By: Richard T. Roats 
Attorney for Applicant 
Objection to Attorney Fees 
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Richard T. Roats 
Attorney at Law 
ROATS LAW OFFICE, PLLC 
702 W. Idaho Street, Suite 321 
Post Office Box 98 1 1 
Boise,Idaho 83707 
Telephone: 208.344.3477 
Facsimile: 888.33 1.7581 
rtr@roatslaw.com 
ISB# 4237 
J. DAVID NAVARRO, Glerlc 
By J. RANDALL 
DEPUTY 
Attorney for Appellant 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
IN THE MATTER OF THE 
ENCROACHMENTS LOCATED IN THE 
DEDICATED ALLEY IN BLOCK 23 OF 
CRUZEN ADDITION: 
TOTAL SUCCESS INVESTMENTS, LLC, 
an Idaho Limited Liability Company, 
Appellant, 
Original 
CASE NO. CV OC 0807006 
NOTICE OF APPEAL 
VS. 
ADA COUNTY HIGHWAY DISTRICT; 
WASHINGTON MUTUAL BANK; and 
IDAHO POWER COMPANY, 
Respondents. 
TO: THE ABOVE NAMED RESPONDENTS AND THEIR ATTORNEY OF 
RECORD AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
Notice of Appeal 
PAGE- I 
1. The above-named Appellant, by and through its attorney of record, the 
Richard T. Roats, of the firm, Roats Law Office, PLLC, hereby give notice of its appeal 
from the following District Court Orders: 
a. MEMORANDUM DECISION AND ORDER granting Respondents, 
Motion to Dismiss, dated December 9,2008 by the Honorable Kathryn A. Sticklen, 
District Judge, presiding. 
2. Appellant has the right to appeal to the Idaho Supreme Court, and the 
judgment and orders described above and said judgments are appealable orders under and 
pursuant to Rule I.A.R. 11. 
3. The court erred in granting the motion to dismiss; the court failed to 
consider the language of the relevant statute which invokes the mandatory requirement 
that an encroachment is removed from a public right-of-way. 
4. No portion of the record has been sealed. 
5. A reporter's transcript is requested of the hearings held on June 4,2008 
and October 16,2008. 
6 .  The Appellant requests the following documents be included in the clerk's 
record; 
a. Writ of Mandate; 
b. All Exhibits; ~. , 
. ,  . . 
.. 
. . c. Memorandum in Opposition Writ. : .  
7. I certify: 
a. That a copy of this Notice of Appeal has been served upon each 
reporter of whom a transcript has been requested at the Address set 
out below: 
Leslie Anderson, Ada County Courthouse. 
b(1) That the estimated fee for the reporter's transcript is being 
processed to pay the reporter the amount. 
c(1) That the estimated fee for preparation of the clerk's record will be 
paid upon receipt of the amount. 
d(1) That the appellant filing fee has been paid. 
e. That service has been made upon all parties required to be served 
pursuant to Idaho Appellate Rules, Rule 17 and Rule 20. 
4 s  
Dated this day of January, 2009. 
- 
Richard T. Roats 
Attorney for Appellant 
Notice of Appeal 
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FILED 
P.M --- 
JAN 2 8 2009 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL. DISTRICT OF J. DAVID NAVARRO, Clerk By JENNIFER D P W  KENNEDY 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
IN THE MATTER OF THE ) 
ENCROACHMENTS LOCATED IN THE ) 
DEDICATED ALLEY IN BLOCK 23 OF ) 
CRUZEN ADDITION: 1 
TOTAL SUCCESS INVESTMENTS, LLC, ) DISTRICT COURT CASE NO. 
AN IDAHO LIMITED LIABILITY ) CV OC 0807006 
COMPANY, SUPREME COURT CASE NO. 
1 
APPLICANTIAPPELLANT, JUDGMENT 
) 
v. ) 
) 
ADA COUNTY HIGHWAY DISTRICT; ) 
WASHINGTON MUTUAL BANK, AND ) 
IDAHO POWER COMPANY, 
) 
RESPONDENTS. ) 
This case originally was assigned to Judge Sticklen, who retired in January 2009. The 
case was re-assigned to Richard D. Greenwood, who will be sworn in as a District Judge 
sometime in February 2009. For the purpose of handling Judge Sticklen's old cases during the 
interim, the administrative district judge of the fourth judicial district has asked the undersigned 
senior district judge to preside over this and other Sticklen cases on a temporary basis. 
In this case Judge Sticklen entered a "Memorandum Decision and Order" on December 9, 
2008, in which she concluded: "Based on the foregoing, the Court grants the Respondents' motion 
to dismiss the petition for writ of mandate. IT IS SO ORDERED." 
On January 20, 2009, Total Success filed its notice of appeal. At the time set for a heaing 
on objections to the respondents' cost bills, the court noted that as a result of an apparent oversight 
no final judgment ever was entered. Now, therefore based on the Memorandum Decision and Order 
of December 9,2009, after consultation with counsel, and pursuant to JAR Rule 13(b)(4) and (13): 
It hereby is ordered, adjudged, and decreed that the Application of Total Success 
Investments, LLC, for a Writ of Mandate is dismissed. 
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Countv of Ada 6s 
certif;cate of Service 1 
I, the undersigned do hereby certify that 1 have mailed 
by United States Mail, one copy of the above tk~cument 
as nMjce pursuant to Rule 77 (4) I.C.R. to each of the 
FILED 
P*M 
FEE) 0 6 2009 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
J. DAVID NAVARRO, Clerk 
By E NlFER KENNEDY 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF A d 1  DEPUTY 
IN THE MATTER OF THE ) 
ENCROACHMENTS LOCATED IN THE ) 
DEDICATED ALLEY IN BLOCK 23 OF ) 
CRUZEN ADDITION: CASE NO. CVOC 2008-07006 
SUPREME COURT CASE No. - 
TOTAL SUCCESS INVESTMENTS, LLC, ) MEMORANDUM CONCERNING 
AN IDAHO LIMITED LIABILITY ) COSTS CLAIMED BY RESPONDENT 
COMPANY, ADA COUNTY HIGHWAY DISTRICT 
PETITIONER, 1 
v. 
ADA COUNTY HIGHWAY DISTRICT; ) 
WASHINGTON MUTUAL BANK, AND ) 
IDAHO POWER COMPANY, ) 
) 
RESPONDENTS. ) 
) 
This is a mandamus proceeding related to encroachments in a public alley located in Boise, 
Ada County, Idaho. Petitioner Total Success Investments, LLC, sought a writ of mandamus requiring 
the respondents to take action to remove encroachments in an alley abutting its property. The alley 
was under the control of Respondent Ada County Highway District. 
The matter was tried by Judge Sticklen, who retired in January 2009. The encroachments in 
question were two electrical poles belonging to Respondent Idaho Power and landscaping belonging 
to Respondent Washington Mutual. At the conclusion of the petitioner's case, she dismissed the 
petition without requiring the respondents to introduce any evidence. The rational for the decision 
was her conclusion that Total Success presented no evidence to support a finding that the 
respondents had a mandatory, as opposed to a discretionary duty, to remove the encroachments. As 
far as ACHD was concerned, she noted that there was an applicable stalute that made it mandatory in 
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some instances but discretionary in other instances for the district to take action to have 
encroachments removed. The duty was mandatory only if the encroachment was of a nature "to 
effectually obstruct and prevent the use of. .  . the public right ofway for vehicles.. .." LC. Section 40- 
2319(1). She concluded that Total Success presented undisputed evidence of encroachments but 
presented no evidence &om which she could find that the encroachments "effectually" prevented or 
obstructed the use of the public right of way. 
ACHD has filed a cost bill, to which Total Success has objected. 
PREVAILING PARTY 
In deciding who is a prevailing party, the court may consider: 
... the final judgment or result of the action in relation to the relief sought 
by the respective parties, whether there were multiple claims, multiple issues, 
counterclaims, third-party claims, cross-claims or other multiple or cross issues 
between the parties and the extent to which each party prevailed upon each of 
such issues or claims. I.R.C.P., Rule 54 (d) (l)(B). 
The Court looks not only at the final judgment but also at the result of the action in relation 
to the relief sought. The result of the action is not limited to the judgment rendered at the close of 
the case. It may include a settlement precipitated by the litigation. Compare, Chenery v. Agri-Lines 
Corporation, 106 Idaho 687,682 P.2d 640 (1984). Furthermore, while the court has discretion in 
determining prevailing parties and amounts to be awarded, it may not exercise its discretion by 
withholding or reducing attorney fees to ameliorate the result of the litigation or "to vindicate [its] 
sense ofjustice beyond the judgment rendered on the underlying dispute between the parties." 
Evans v. Sawtooth Partners, 11 1 Idaho 381,387,723 P.2d 925 (Ct. App. 1986). 
In this case ACHD was successful in obtaining dismissal of the petition. The court 
concludes that it is a prevailing party. 
COSTS AS A MATTER OF RIGHT 
ACHD claims $54.00 for service of process fees. Total Success has not objected to this 
item, which is allowable as a matter of right pursuant to IRCP Rule 54(d)(l)(C). 
ACHD also claims $2,000.00 in expert witness fees for a surveyor. Reasonable expert 
witness fees are allowable up to $2,000.00 per expert witness as a matter of right for "for an expert 
who testifies at a deposition or at a trial of an action.. .." IRCP Rule 54(d)(l)(C)(8). During oral 
argument on the cost hill ACHD's attorney stipulated that the surveyor never testified at a 
deposition or trial, but he would have testified if ACHD had been required to present evidence. 
Since the witness never testified his fees are not recoverable as a matter of right. The fees, however, 
may be considered as a discretionary cost. Compare, Swallow v. Emergency Medicine of Idaho, 
P.A., 138 Idaho 589,67 P.3d 68 (2003) (fees of non-testifymg doctors in medical malpractice case). 
DISCRETIONARY COSTS 
The total bill for the surveyor's services was $2,650.00. It is not the purpose of the cost rule 
to provide dollar for dollar reimbursement for every item of costs expended by the prevailing 
party. A limited amount of costs are allowable as a matter of right. IRCP, rule 54 (d)(l)(C). 
Additional costs are allowed as a matter of discretion, but only if the prevailing party shows that 
they were necessary, reasonably incurred, exceptional, and assessable against the adverse party in 
the interest ofjustice. IRCP, Rule 54 (d)(l)(D). 
The claimed discretionary item, the fee of an expert surveyor, is a routine cost associated with 
modem litigation overhead, especially when a case involves encroachments upon real property. 
There is nothing exceptional about the nature or the amount of discretionary cost incurred in using 
the expertise of a surveyor. The discretionary cost, although reasonable and necessary, is not 
exceptional. It is disallowed. 
ATTORNEY'S FEES AS COSTS 
ACHD claims attorney's fees as an item of costs under I. C. Sections 12-1 17,12-121, and 12- 
123. 
Under I. C. Section 12-1 17, a reasonable attomey's fees may be awarded in some instances 
if the proceeding involves "a state agency, a city, a county, or other taxing district.. .." During 
oral argument, ACHD's attorney conceded that his client was not a state agency, a city, a county, 
or a taxing district. The statute, therefore, is inapplicable. 
Under I.C. Section 12-121, the court must look to the guidelines of IRCP Rule 54(e)(l). In 
order to obtain attomey fees under this statute and rule, the prevailing defendant must establish 
that "the case was brought [or] pursued . . . frivolously, unreasonably or without foundation." 
IRCP Rule 54(e)(l). The decision whether to award attomey fees under this legal theory is 
discretionary. Everett v. Trunnel, 105 Idaho 787,673 P.2d 387 (1983). Simply because a matter 
is decided on summary judgment or before the opposing party is put to it proof does not mean 
that the suit necessarily is frivolous. See, e.g., Tolley v. THI Co., 140 Idaho 253, 92 P.3d 503 
(2004). (12-121 fees not awarded despite dismissal of case at summary judgment stage). 
ACBD has pointed out that this is one of several cases over the years that has pitted ACHD 
and Total Success (or its principal shareholder) against each other over the same alley. See, e.g., Ada 
County Highway District v. Total Success Investments, LLC, 145 Idaho 360,179 P.3d 323 (2008) (in 
which ACHD established a prescriptive easement over Total Success's property for a portion of the 
alley). 
In the case now before the court it was undisputed that there was an encroachment in the 
alley. The critical question was whether the encroachment "effectually" prevented or obstructed 
the use of the right of way for vehicles. With the fact of an encroachment not in dispute, the court 
does not feel it can conclude that Total Success brought or pursued this case frivolously, 
unreasonably, or without foundation, even though it failed to convince the trier of fact that it had 
enough evidence to show that the encroachment amounted to a complete obstruction or 
prevention of vehicle use of the alley. 
Under I. C. Section 12-123, the court may award a reasonable attorney's fee to any party 
to an action adversely affected by frivolous conduct. Frivolous conduct is conduct that 
"obviously serves merely to harass or maliciously injure another party" or "is not supported in 
fact or warranted under existing law and cannot be supported by a good faith argument for an 
extension, modification, or reversal of existing law." The meaning of "frivolous" under I.C. 
Section 12-123 may not be the same as the meaning of frivolous in IRCP Rule 54(e)(l); it may 
even encompass more types of conduct. Nevertheless, the record does not support a finding that 
Total Success acted merely to harass or maliciously injure ACHD, even with the history of 
litigation between the parties. Furthermore, there was evidence to support the claim of 
encroachment, even though the evidence did not reach the point of establishing that the 
encroachment effectually prevented or obstructed use of the right of way by vehicles. 
Consequently the court does not conclude that Total Success acted frivolously, as that term is 
defined in LC. Section 12-123. It will not award attorney fees under LC. Section 12-123. 
This memorandum is not intended to prevent other prevailing parlies from seeking costs and 
attorney's fees under applicable laws and rules. 
ORDER 
It hereby is ordered that a supplemental judgment for cost in the amount of $54.00 will be 
awarded in favor of ACHD and against Total Success. 
Dated thisb da 
e- \> - - -.__ 
George D. Carey, Senior District Judge 
Slate of Idaho 
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This is a mandamus proceeding related to encroachments in a public alley 
located in Boise, Ada County, Idaho. 
The case originally was assigned to Judge Sticklen, who retired in January 2009. 
The case was re-assigned to Richard D. Greenwood, who was sworn in as  a District 
Judge on February 6,2009. He was unavailable, because of a prior commitment, on the 
date set for the cost hearing in this matter. For the purpose of handling Judge 
Sticklen's old cases, the administrative district judge of the fourth judicial district 
asked the undersigned senior district judge to preside over this and other Sticklen 
cases on a temporary basis. 
Petitioner Total Success Investments, LLC, sought a writ of mandamus 
requiring the respondents to take action to remove encroachments in an  alley abutting 
its property. The alley was under the control of Respondent Ada County Highway 
District. 
The matter was tried by Judge Sticklen before her retirement. The 
encroachments in question were two electrical poles belonging to Respondent Idaho 
Power and landscaping belonging to Respondent Washington Mutual. At the conclusion 
of the petitioner's case, she dismissed the petition without requiring the respondents to 
introduce any evidence. The rational for the decision was her conclusion that Total 
Success presented no evidence to support a finding that any respondent had a 
mandatory, as opposed to a discretionary duty, to remove the encroachments. 
Washington Mutual has filed a cost bill, to which Total Success has objected. 
PREVAILING PARTY 
In deciding who is a prevailing party, the court may consider: 
... the final judgment or result of the action in relation to the 
relief sought by the respective parties, whether there were multiple 
claims, multiple issues, counterclaims, third-party claims, cross-claims 
or other multiple or cross issues between the parties and the extent to 
which each party prevailed upon each of such issues or claims. 
I.R.C.P., Rule 54 (d) (l)(B). 
The Court looks not only at  the final judgment but also at  the result of the 
action in relation to the relief sought. The result of the action is not limited to the 
judgment rendered at  the close of the case. It may include a settlement precipitated 
by the litigation. Compare, Chenery v. Agri-Lines Corporation, 106 Idaho 687, 682 
P.2d 640 (1984). Furthermore, while the court has discretion in determining 
prevailing parties and amounts to be awarded, it may not exercise its discretion by 
withholding or reducing attorney fees to ameliorate the result of the litigation or "to 
vindicate [its] sense of justice beyond the judgment rendered on the underlying 
dispute between the parties." Evans v. Sawtooth Partners, 111 Idaho 381, 387, 723 
P.2d 925 (Ct. App. 1986). 
In this case Washington Mutual was successful in obtaining dismissal of the 
petition. The court concludes that it is a prevailing party. 
COSTS AS A MATTER OF RIGHT 
Washington Mutual claims $58.00 for the required filing fee. It  is allowable as 
a matter of right pursuant to IRCP Rule 54(d)(l)(C). 
DISCRETIONARY COSTS 
Washington Mutual does not claim any discretionary costs. 
ATTORNEYS FEES AS COSTS 
Washington Mutual claims attorney's fees as an item of costs under I. C. 
Sections 12-120(1), 12-121, and 12-123. 
Under I.C. Section 12-120(1) a prevailing party is entitled to an  award of 
attorney's fees if "the amount pleaded is $25,000.00 or less ..." In this case no 
amount of damages was alleged; consequently Section 12-120(1) has no application. 
Under I.C. Section 12-121, the court may award a reasonable attorney's fee 
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as costs in any civil action, but only when "it finds, from the facts presented to it, 
that the case was brought, pursued or defended frivolously, unreasonably or 
without foundation; ..." IRCP Rule 54(e)(1). The decision whether to award attorney 
fees under this legal theory is discretionary. Everett v. Trunnel, 105 Idaho 787, 673 
P.2d 387 (1983). Simply because a matter is decided on summary judgment or 
before the opposing party is put to its proof does not mean that the suit necessarily 
is frivolous. See, e.g., Tolley v. THI Co., 140 Idaho 253, 92 P.3d 503 (2004). (12-121 
fees not awarded despite dismissal of case at  summary judgment stage). 
Having said that, the court also is aware that a writ of mandate may be 
issued only in limited circumstances. The writ may issue "to any inferior tribunal, 
corporation, board or person to compel the performance of an act which the law 
especially enjoins as a duty resulting from an office, trust or station; ..." I.C. Section 
7-302. 
Regardless of whether there was a mandatory duty, a discretionary duty, or 
no duty involved in the case, it is apparent that if Washington Mutual owed a duty, 
it was not a duty "resulting from an office, trust or station." Consequently there 
never was a statutory basis for asking the court to issue a writ of mandate 
commanding Washington Mutual to do something. The court, therefore, finds that 
the claim against Washington Mutual was brought and pursued unreasonably and 
without foundation. Washington Mutual is entitled as  the prevailing party to 
recover a reasonable attorney's fee against Total Success pursuant to I. C. Section 
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12-121 and IRCP Rule 54(e)(l). 
In determining a reasonable attorney's fee, as a general rule and in most cases 
the court is not required to and should not act as an auditor or decide whether each 
line item in a claim for attorney fees is perfectly accurate. The function of the court, 
rather, is to assess the overall reasonableness of the claim, considering the factors 
outlined in IRCP, Rule 54(e)(3). 
To paraphrase a federal circuit court, the trial court should not become 
enmeshed in a meticulous analysis of every detailed facet of the professional 
representation. The inquiry into the reasonableness of the fee should not assume 
massive proportions, perhaps even dwarfing the case in chief. The court should not 
conduct a minute evaluation of each phase or category of counsel's work. The trial 
court need not inquire separately into the components of the legal representation, 
to-wit: pleadings, discovery, court appearances, motions, and trial. Rather the court 
should review the overall conduct of the case and the manner in which the attorney 
discharged his or her professional responsibilities. The trial court also should 
evaluate in a general way the professional methods used in processing the case - 
whether counsel tended to use efficient methods to expedite the case or tended to 
use methods which delayed or obstructed the proceedings. Lindy Bros. Builders, 
Inc. v. American Radiator and Standard Sanitary Corp., 540 F.2d 102, 116-118 
(Third Cir. 1976). 
Nevertheless in some unusual instances it may be necessary to make a 
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detailed and meticulous itemized investigation of the claimed fees in order to 
exercise judicial discretion in a proper manner. 
While the plaintiff does not contend that the amount claimed, $3,961.50, is 
excessive, the court will examine a t  the factors outlined in IRCP 54(e)(3). 
TIME AND LABOR REQUIRED. The case involved a claim by the petitioner 
for a writ of mandate. There were some pre-trial matters and some discovery. All 
the respondents were able to obtain dismissal of the petition following presentation 
of the petitioner's evidence. 
Washington Mutual's law firm documented 17.4 hours of billable time 
expended on the case up to dismissal. 
NOVELTY AND DIFFICULTY OF THE QUESTIONS. In reviewing the 
court file, it is obvious that the legal and factual issues required a good working 
knowledge of laws relating to rights of way and mandamus. 
REQUISITE SKILL AND EXPERIENCE AND SKILL OF THE 
ATTORNEYS. The attorney primarily responsible for Washington Mutual's 
representation is a partner in a well-respected law firm and has been in practice in 
Idaho for 24 years. 
PREVAILING CHARGES. The firm representing Washington Mutual 
charged between $150.00 and $2305 per hour, with the greater part of the fees 
being charged a t  $235.00. 
This is commensurate with fees charged by other firms in the Boise area for 
similar services by lawyers of comparable skill and experience. 
FIXED OR CONTINGENT FEE. A contingent fee was not involved. 
TIME LIMITATIONS. There was no evidence of extraordinary time 
constraints. 
THE AMOUNT INVOLVED AND THE RESULTS OBTAINED. Washington 
Mutual was entirely successful in defending itself against the petition for a writ of 
mandate. 
UNDESIRABILITY OF THE CASE. Unknown. 
NATURE AND LENGTH OF PROFESSIONAL RELATIONSHIP WITH 
CLIENT. Unknown. 
AWARDS IN SIMILAR CASES. Unknown. 
COMPUTER ASSISTED RESEARCH. None noted. 
OTHER FACTORS. None noted. 
From the factors outlined above the court concludes that it has sufficient 
information from which to reach a reasoned decision concerning an attorney's fee 
award. Considering all the factors, a reasonable attorney's fee to be awarded in 
favor of Washington Mutual and against Total Success is the amount claimed, 
$3,961.50. In reaching this conclusion, the court emphasizes that the amount to be 
awarded is the amount it feels is reasonable to assess against the petitioner in view 
of the factors outlined in IRCP Rule 54(e)(3) and is not necessarily the amount that 
Washington Mutual may be obligated to pay to its law firm for all the services 
performed. IRCP Rule 54(e)(7). 
Since the court will award an  attorney's fee under Section 12-121 and Rule 
54(e)(l), it is unnecessary to discuss any entitlement to an attorney's fee under I.C. 
Section 12-123. 
ORDER 
It hereby is ordered that a supplemental judgment for costs, including a 
reasonable attorney's fee, in the amount of $4,019.50 will be awarded in favor of 
Washington Mutual and against Total Success. 
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I t  hereby is ordered, adjudged, and decreed that Respondent Washington 
Mutual Bank shall have judgment for costs, including a reasonable attorney's fee, 
in the ! amount of $4,019.50 against Petitioner Total Success Investments, LLC. 
State of Idaho )i - ,, 04 'P;i . 7 - .  County of Ada 3 5) ?s q+ • @ : ::. ; 
Cenificale o f  Sewi9 .$ 8. 0 . jl 
' .  
*r .p Q *..., . 
I, the undersigned do f&i$?$wJt$,+t~har( mailed 
by United States Mail, one'fbpY8: the.i$nve document 
asnotice oursuant to Rule 77 (d) 1 . c ; ~ .  to each of the 
Kimbell D. GourleyllSB 3578 
TROUT + JONES + GLEDHILL + FUHRMAN, P.A. 
The 9th & ldaho Center 
225 North 9th Street, Suite 820 
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Attomey for RespondenffCross-Appellant Ada County Highway District 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
IN THE MATTER OF THE 
ENCROACHMENTS LOCATED IN THE 
DEDICATED ALLEY IN BLOCK 23 OF 
CRUZEN ADDITION: 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
TOTAL SUCCESS INVESTMENTS, LLC, 
an ldaho limited liability company; 
I Petitioner-Appellant, ! 
ADA COUNTY HIGHWAY DISTRICT; 
WASHINGTON MUTUAL BANK; and 
IDAHO POWER COMPANY, 
Respondents. 
ADA COUNTY HIGHWAY DISTRICT, 
I Cross-Appellant, I 
TOTAL SUCCESS INVESTMENTS, LLC, 
1 Cross-Respondent. 
Supreme Court Case No. 36069 
Case No. CV OC 0807006 
NOTICE OF CROSS-APPEAL 
NOTICE OF CROSS-APPEAL. Paae 1 
TO: THE ABOVE-NAMED CROSS-RESPONDENT, TOTAL SUCCESS 
INVESTMENTS, LLC, AND THE PARTY'S ATTORNEY, RICHARD T. ROATS, 
ROATS LAW OFFICE, PLLC, 702 W. IDAHO, SUITE 321, BOISE, IDAHO 83707, 
AND THE CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named RespondenffCross-Appellant Ada County Highway 
District, ("ACHD) hereby cross-appeals against the above-named Petitioner- 
AppellantlCross-Respondent Total Success Investments, LLC ("Total Success") to the 
ldaho Supreme Court from the Supplemental Judgment entered in the above entitled 
action on the 6th day of February, 2009, the Honorable George D. Carey, presiding. 
2. That the party has a right to cross-appeal to the ldaho Supreme Court, and 
the judgment described in paragraph 1 above is an appealable order under and pursuant 
to Rules ??(a)(?), 1 l(a)(7), 15(a), and 15(b), I.A.R. 
3. The following is a preliminary statement of the issues on cross-appeal: 
a. Whether the district court erred in failing to grant ACHD an award for its 
expert witness costs. 
b. Whether the district court erred in failing to grant ACHD an award of 
attorneys' fees pursuant to ldaho Code §§ 12-1 17,12-121, and 12-123. 
4. (a) An addition to the reporters' transcript is requested. 
(b) The cross-appellant requests the preparation of the following portions of 
the reporter's transcript: 
Transcript of the Hearing on Petitioner's Objection to ACHD's Request for 
Attorneys' Fees and Costs, held at 2 p.m. on February 4,2009. 
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5. The cross-appellant requests the following documents to be included in the 
clerk's record in addition to those automatically included under Rule 28, I.A.R. and those 
designated by the appellant in the initial notice of appeal: 
a. ACHD's "Memorandum of Attorneys' Fees and Costs and Supporting 
Affidavit." 
b. ACHD's "Amended Memorandum of Attorney's Fees and Costs and 
Supporting Affidavit." 
c. "Applicant's Objection to ACHD's Memorandum of Attorneys' Fees and 
Costs and Supporting Affidavit (as Amended)." 
d. "Applicant's Memorandum in Support of Objection to ACHD's 
Memorandum of Attorney's Fees and Costs and Supporting Affidavit (as 
Amended)." 
e. "Affidavit of Kimbell D. Gourley in Support of the Amended Memorandum 
of Attorneys Fees and Costs." 
6. I certify: 
(a) That a copy of this notice of cross-appeal and any request for additional 
transcript have been served on each reporter of whom an additional transcript has 
been requested as named below at the address set out below: 
Name and address: Leslie Anderson, Official Court Reporter 
Ada County Courthouse 
204 W. Front Street 
Boise, Idaho 83702 
hlOTlCF OF CROSS-APPEAL. Paae 3 
(b)(l) LZi That the clerk of the district court has been paid the estimated fee 
for preparation of the reporter's transcript and any additional documents requested 
in the cross-appeal. 
(2) 0 That the cross-appellant is exempt from paying the estimated 
transcript fee because: 
(c) That service has been made upon all parties required to be served 
pursuant to Rule 20. 
d DATED this /day of March, 2009. 
TROUT + JONES + GLEDHILL + FUHRMAN. P.A. 
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I HEREBY CERTIFY that on the / 4 ay of March, 2009, a true and correct copy 
of the foregoing document was served as follows: 
ROATS LAW OFFICE, PLLC 
702 W. Idaho, Suite 321 
PO Box 981 1 
[ ] Hand Delivery 
[ ] Facsimile [888-331-7581] 
[ ] Overnight Delivery 
Boise, ID 83707 
Ken Howell 
HAWLEY & TROXELL 
PO Box 1617 
hIOTICF OF CROSS-APPEAL P a a ~  5 
[@first Class Mail 
[ j Hand Delivery 
f 1 Facsimile [954-52261 
Boise ID 83701 
Patrick A. Harrington 
Idaho Power Co. 
P.O. Box 70 
Boise, ID 83707 
[ j Overnight Delivery - [q First Class Mail 
[ ] Hand Delivery 
[ ] Facsimile 
[ ] Overnight Delivery 
Richard T. Roats 
Attorney at Law 
ROATS LAW OFFICE, PLLC 
702 W. Idaho Street, Suite 321 
Post Office Box 98 1 1 
Boise, Idaho 83707 
Telephone: 208.344.3477 
Facsimile: 888.33 1.7581 
rtr@roatslaw.com 
ISB# 4237 
Attorney for Appellant 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
TOTAL SUCCESS INVESTMENTS, LLC, 
an Idaho Limited Liability Company, 
Appellant, 
IN THE MATTER OF THE 
ENCROACHMENTS LOCATED IN THE 
DEDICATED ALLEY IN BLOCK 23 OF 
CRUZEN ADDITION: 
Original 
CASE NO. CV OC 0807006 
NOTICE OF APPEAL 
(Amended) 
VS. 
ADA COUNTY HIGHWAY DISTRICT; 
WASHINGTON MUTUAL BANK, and 
IDAHO POWER COMPANY, 
Respondents. I 
TO: THE ABOVE NAMED RESPONDENTS AND THEIR ATTORNEY OF 
RECORD AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Appellant, by and through its attorney of record, the 
Richard T. Roats, of the firm, Roats Law Office, PLLC, hereby give notice of its appeal 
from the following District Court Orders: 
Amended Notice of Appeal 
PAGE- 1 
a. MEMORANDUM DECISION AND ORDER granting Respondents, 
Motion to Dismiss, dated December 9,2008 by the Honorable Kathryn A. Sticklen, 
District Judge, presiding and JUDGMENT entered by the Honorable George D. 
Carey, presiding. 
b. MEMORANDUM and JUDGMENT CONCERNING COSTS 
CLAIMED BY RESPONDENT WASHINGTON MUTUAL BANK, granting costs 
bill, filed February 23,2009, by the Honorable George D. Carey, presiding. 
2. Appellant has the right to appeal to the Idaho Supreme Court, and the 
judgment and orders described above and said judgments are appealable orders under and 
pursuant to Rule I.A.R. 11. 
3. The court erred in granting the motion to dismiss; the court failed to 
consider the language of the relevant statute which invokes the mandatory requirement 
that an encroachment is removed from a public right-of-way. 
4. No portion of the record has been sealed. 
5. A reporter's transcript is requested of the hearings held on June 4,2008 
and October 16,2008. 
6. The Appellant requests the following documents be included in the clerk's 
record; 
a. Writ of Mandate; 
b. All Exhibits; 
c. Memorandum in Opposition Writ. 
a. That a copy of this Notice of Appeal has been sewed upon each 
reporter of whom a transcript has been requested at the Address set 
out below: 
Leslie Anderson, Ada County Courthouse. 
b(1) That the estimated fee for the reporter's transcript is being 
processed to pay the reporter the amount. 
c(i) That the estimated fee for preparation of the clerk's record will be 
paid upon receipt of the amount. 
d(1) That the appellant filing fee has been paid. 
e. That service has been made upon all parties required to be sewed 
pursuant to Idaho Appellate Rules, Rule 17 and Rule 20. 
6+ Dated this -day of April, 2009. 
- Richard T. Roats 
Attorney for Appellant 
Amended Notice of Appeal 
PAGE- 2 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, LN AND FOR THE COUNTY OF ADA 
(BLOCK 23 OF CRUZEN ADDITION: 
-.---.--..--------------------------------------------------- CERTIFICATE OF EXHIBITS 
IN THE MATTER OF THE ENCROACHMENTS 
LOCATED IN THE DEDICATED ALLEY IN 
TOTAL SUCCESS INVESTMENTS, LLC, an 
Idaho limited liability company, 
Supreme Court Case No. 36069 
Petitioner-Appellant-Cross Respondent, I 
ADA COUNTY HIGHWAY DISTRICT, 
Respondent-Cross Appellant, I 
WASHINGTON MUTUAL BANK and 
IDAHO POWER COMPANY, 
Respondents. 
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho in and for the County of Ada, do hereby certify: 
That the attached list of exhibits is a true and accurate copy of the exhibits being 
forwarded to the Supreme Court on Appeal. 
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to 
the Record: 
1. Memorandum Of Attorneys' Fees And Costs And Supporting Affidavit, filed 
December 22,2008. 
2. Amended Memorandum Of Attorneys' Fees And Costs And Supporting Affidavit, filed 
December 24,2008. 
3. Applicant's Memorandum In Support Of Objection To ACHD's Memorandum Of 
Attorneys' Fees And Costs And Supporting Affidavit (as AMENDED), filed 
December 31,2008. 
CEKTTFICATE OF EXHIBITS 
00075 
In the Supreme Court of the State of Idaho 
l[N THE MATTER OF THE 7 
ENCROACHMENTS LOCATED IN THE 1 
DEDICATED ALLEY IN BLOCK 23 OF 1 
CRUZEN ADDITION: 
______-____^_______-----------------------?------------- 
1 
1 
TOTAL SUCCESS INVESTMENTS, LLC, an ) 
Idaho limlted liability company, 1 
) ORDER GRANTING MOTION TO 
Petitioner-Appellant-Cross Respondent, ) AUGMENT THE RECORD 
v. j Supreme Court Docket No. 36069-2009 
) Ada County Docket No. 2008-7006 
ADA COUNTY HIGHWAY DISTRICT, 1 
1 
Respondent-Cross Appellant, 
) 
and 1 
1 
WASHINGTON MUTUAL BANK; and 1 
IDAHO POWER COMPANY, 1 
1 
Respondents. ) 
A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT 
THEREOF was filed by counsel for Respondent Washington Mutual Bank on July 7, 2009. 
Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Respondent Washington Mutual Rank's MOTION TO 
AUGMENT THE RECORD be, and hereby is, GRANTED and the augmentation record shall 
include the documents listed below, file stamped copies of which acconlpanied this Motion, as 
EXHIBITS: 
1. Summons, me-stamped April 15,2008; 
2. Order to Show Cause, file-stamped May 7,2008; 
3. Memorandum in Opposition to Writ of Mandate, file-stamped May 28, 2008; 
4. Jolnder 111 Motion, file-stamped June 3, 2008; 
5. Motion for Costs and Fees, file-stamped December 29,2008: 
6. Memorandum of Costs and Fees, file-stamped February 10,2009; and 
7. Affidavit of Kenneth C. Howell in Support of Motion for Costs and Fees, file-stamped 
February 10,2009. 
DATED this 20 of July 2009. 
For the Supreme Court 
~ I w  (4y!,d-h 
stephe; W. Kenyon, Qlerk 
I 
I 
Ill 
I 
cc: Counsel of Record 
.- 
 
8 8 ,  
4. Affidavit Of Kimbell D. Gourley In Support Of The Amended Memorandum Of 
Attorneys Fees And Costs, filed January 28,2009. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 2nd day of March, 2009. 
J. DAVID NAVARRO 
Clerk of the District Court 
CERTIFICATE OF EXHIBITS 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
Kathryn A. SticklenIJ. Kennedy 
District Judge/ Clerk 
OSC Hearing 
Total Success, 
Plaintiff, EXHIBIT LIST 
ACHD, I 
vs. 
Defendant. I 
Case No. CVOC08 07006 
I 
Plaintiff's Attorney: Richard Roats 
Defendant's Attomey: Kim Gourley 
6/4/08 
17 
D 1- 
17 
Admit DEF 
Lawsuit 
Photos 
-- 
A. 
Admit 
Judge Horton's Findings of Fact 
Admit 
6/4/08 B. 
C. 1- 
6/4/08 
Admit 6/4/08 
Supreme Court Decision 2/19/08 
Trial Exhibits in Prescriptive Easement 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
Kathryn A. StickienIJ. Kennedy 
District Judge1 Clerk 
OSC HEARING-Part 2 of hearng. 
Total Success, 
Plaintiff, 
VS. 
ACHD, 
Defendant. 
October 16,2008 
EXHIBIT LIST 
Case No. CVOC08-07006 
I 
Plaintiffs Attorney: Richard Roats 
Defendant's Attorney: Kim Gourley I Mr. Ken Howell1 Pat Herrington 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
IN THE MATTER OF THE ENCROACHMENTS 
LOCATED IN THE DEDICATED ALLEY IN 
BLOCK 23 OF CRUZEN ADDITION: 
------------------------------------------*------------------ 
TOTAL SUCCESS INVESTMENTS, LLC, an 
Idaho limited liability company, 
Petitioner-Appellant-Cross Respondent, 
VS. 
ADA COUNTY HIGHWAY DISTRICT, 
Respondent-Cross Appellant, 
and 
WASHINGTON MUTUAL BANK and 
IDAHO POWER COMPANY, 
Respondents. 
Supreme Court Case No. 36069 
CERTIFICATE OF SERVICE 
I, 5. DAVID NAVARRO, the undersigned authority, do hereby certifL that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
to each of the Attorneys of Record in this cause as follows: 
RICHARD T. ROATS 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
KWIBELL D. GOURLEY 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
J. DAVID NAVARRO 
Clerk of the District Court 
Date of Service: 0 8 2009 
CERTIFICATE OF SERVICE 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
IN THE MATTER OF THE ENCROACHMENTS 
LOCATED IN THE DEDICATED ALLEY IN 
BLOCK 23 OF CRUZEN ADDITION: 
............................................................. 
TOTAL SUCCESS INVESTMENTS, LLC, an 
Idaho limited liability company, 
Petitioner-Appellant-Cross Respondent, 
VS. 
ADA COUNTY HIGHWAY DISTRICT, 
Respondent-Cross Appellant, 
and 
WASHINGTON MUTUAL BANK and 
IDAHO POWER COMPANY, 
Respondents. 
Supreme Court Case No. 36069 
CERTIFICATE TO RECORD 
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing 
record in the above-entitled cause was compiled and hound under my direction as, and is a true 
and correct record of the pleadings and documents that are automatically required under Rule 28 
of the Idaho Appellate Rules, as well as those requested by Counsels. 
I FURTHER CERTIFY, that the Notice of appeal was filed in the District Court on the 
20th day of January, 2009. 
J. DAVID NAVARRO 
Clerk of the District Court 
<q< 
BY BWDLW J. T~IEs$%;;~,, ... 8y ';,+:. . 9 .. <.,. . !# . 
Deputy Clerk 
CERTIFICATE TO RECORD 
